Colorado Revised Statutes 2019

TITLE 40

UTILITIES

Cross references. For excavation requirements for underground utility facilities, see
article 1.5 of title 9; for requests for criminal activity information from public utilities, see article
15.5 of title 16; for authority and procedure for the valuation and assessment of public utilities,
see article 4 of title 39; for organization and operation of special districts, seetitle 32.

PUBLIC UTILITIES
General and Administrative
ARTICLE 1
Definitions

Editor's note: Pursuant to 88 40-1.1-101 and 40-1.1-104, people service transportation
regulated by article 1.1 of thistitle is not subject to the laws and regulations of the public utilities
commission.

40-1-101. Public utilities law. Articles 1 to 7 of this title shall be known and may be
cited as the "Public Utilities Law" and shall apply to the public utilities and public services
described in said articles 1 to 7 and to the commission referred to in article 2 of thistitle.

Source: L. 13: p. 464, 8§ 1. C.L. § 2911. CSA: C. 137, 8 1. CRS 53: § 115-1-1. C.R.S.
1963: § 115-1-1.

40-1-102. Definitions. As used in articles 1 to 7 of this title 40, unless the context
otherwise requires:

(1) "Alternative fuel vehicle" means any automobile, truck, motor bus, boat, airplane,
train, tractor, or other type of motorized off-highway equipment or other self-propelled device or
vessel that is capable of moving itself or being moved from place to place utilizing, in whole or
in part, liquefied petroleum gas, natural gas, electricity, or a combination of natural gas and
electricity as transportation fuel, whether or not the vehicle is used in agricultural, commercial,
domestic, or industrial operations.

(12.5) "Commission" means the public utilities commission of the state of Colorado.

(2) "Commissioner" means one of the members of the commission.

(3) (@ "Common carrier" means.
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(I) Every person directly or indirectly affording a means of transportation, or any service
or facility in connection therewith, within this state by motor vehicle or other vehicle whatever
by indiscriminately accepting and carrying passengers for compensation; and

(I1) Every person affording a means of transportation within this state by railroad by
indiscriminately accepting and carrying for compensation passengers or property.

(b) "Common carrier" does not include a motor carrier that provides transportation not
subject to regulation pursuant to section 40-10.1-105, a motor carrier that is subject to part 3, 4,
5, or 7 of article 10.1 of this title 40, a transportation network company, as defined in section 40-
10.1-602 (3), or atransportation network company driver, as defined in section 40-10.1-602 (4).

(4) "Compensation” means any money, property, service, or thing of value charged or
received, or to be charged or received, whether directly or indirectly.

(5) (@ "Cost-effective’, with reference to a natural gas or electric demand-side
management program or related measure, means having a benefit-cost ratio greater than one.

(b) In calculating the benefit-cost ratio, the benefits shall include, but are not limited to,
the following, as applicable:

() The utility's avoided generation, transmission, distribution, capacity, and energy
Costs;

(I1) The valuation of avoided emissions; and

(1) Nonenergy benefits as determined by the commission.

(c) In calculating the benefit-cost ratio, the costs shall include, but are not limited to,
utility and participant expenditures for the following, as applicable:

() Program design, administration, evaluation, advertising, and promotion;

(I1) Customer education;

(111) Incentives and discounts;

(IV) Capital costs, and

(V) Operation and maintenance expenses.

(6) "Demand-side management programs’ or "DSM programs’ means energy efficiency,
conservation, load management, and demand response programs or any combination of these
programs.

(7) "Education program” means a program, including, but not limited to, an energy audit,
that contributes indirectly to a cost-effective demand-side management program. Education
programs shall not be subject to independent cost-effectiveness requirements.

(8 "Full service customer” means a residential or commercial customer that purchases
natural gas or electric supply from an investor-owned utility.

(9) "Net present value of revenue requirements’ means the current worth of the expected
stream of future revenue requirements associated with a particular resource portfolio, expressed
in dollars in the year the plan is filed. To determine the current worth of the expected stream of
future revenue requirements, a discount rate at the utility's weighted average cost of capital shall
be applied to the expected stream of future revenue requirements.

(10) "Person” means any individual, firm, partnership, corporation, company,
association, joint stock association, and other legal entity.

(11) "Renewable energy" means useful electrical, thermal, or mechanical energy
converted directly or indirectly from resources of continuous energy flow or that are perpetually
replenished and whose utilization is sustainable indefinitely. The term includes, without
limitation, sunlight, the wind, geothermal energy, hydrodynamic forces, and organic matter
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available on a renewable basis such as forest residues, agricultural crops and wastes, wood and
wood wastes, animal wastes, livestock operation residue, aquatic plants, and municipal wastes.

Source: L.13: p.464,82.L.15: p.393,81. C.L.§2912. CSA: C. 137,82. CRS53: §
115-1-2. C.R.S. 1963: § 115-1-2. L. 69: p. 927, § 1. L. 79: (3) amended, p. 1561, § 28, effective
June 20. L. 80: (3) amended, p. 742, § 1, effective June 30. L. 84: (3) amended, p. 1051, § 2,
effective April 12. L. 85: (3) amended, p. 1307, § 2, effective May 29. L. 94: (6) added, p. 611,
8 2, effective April 8. L. 95: (3) amended, p. 1209, § 21, effective May 31. L. 96: (3) amended,
p. 143, 8 1, effective April 8. L. 2004: (3)(b) amended, p. 905, 8§ 31, effective May 21. L. 2007:
(5) and (6) amended and (7) to (11) added, p. 982, § 1, effective May 22. L. 2011: (3)(a)(l) and
(3)(b) amended, (HB 11-1198), ch. 127, p. 418, 8 11, effective August 10. L. 2012: (1) amended
and (1.5) added, (HB 12-1258), ch. 147, p. 529, § 1, effective August 8. L. 2014: (3)(b)
amended, (SB 14-125), ch. 323, p. 1408, 8§ 1, effective June 5. L. 2018: IP and (3)(b) amended,
(HB 18-1320), ch. 363, p. 2164, 8 1, effective August 8.

Crossreferences: (1) For further definition of common carriers, see § 40-9-102.
(2) For the legidative declaration contained in the 1994 act amending this section, see
section 1 of chapter 102, Session Laws of Colorado 1994.

40-1-103. Public utility defined. (1) () (I) The term "public utility”, when used in
articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation,
electrical corporation, telephone corporation, water corporation, person, or municipality
operating for the purpose of supplying the public for domestic, mechanical, or public uses and
every corporation, or person declared by law to be affected with a public interest, and each of the
preceding is hereby declared to be a public utility and to be subject to the jurisdiction, contral,
and regulation of the commission and to the provisions of articles 1 to 7 of thistitle.

(I As used in this paragraph (a), "water corporation” includes a combined water and
sewer corporation, whether as a single entity or as different entities under common ownership.

(b) Nothinginarticles1to 7 of thistitle shall be construed to apply to:

(1) TIrrigation systems, the chief or principal business of which is to supply water for the
purpose of irrigation;

(I1) Exemptions provided for in the constitution of the state of Colorado relating to
municipal utilities,

(I11) Hotels, motels, or other lodging-type entities that resell intrastate toll services to
their lodging patrons and not to the general public;

(IV) Any consumer who owns pay telephone termina equipment and who resells local
exchange and toll service paid for by coin deposit, credit card, or otherwise by using the tariff
services and facilities of regulated telephone utilities;

(V) The provision or resale to the general public of communications services over a
cellular radio system. For purposes of this subparagraph (V), a "cellular radio”™ means a mobile
communications system in which the radio frequency spectrum is divided into discrete channels
which are assigned in groups to geographic cells within a service area and which are capable of
being reused in different cells within that service area.

(VI) Providers of telephone or telecommunications service from inmates at penal
institutions.
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(2) (8 Every cooperative electric association, or nonprofit electric corporation or
association, and every other supplier of electric energy, whether supplying electric energy for the
use of the public or for the use of its own members, is hereby declared to be affected with a
public interest and to be a public utility and to be subject to the jurisdiction, control, and
regulation of the commission and to the provisions of articles 1 to 7 of thistitle.

(b) (I) Paragraph (a) of this subsection (2) requiring regulation by the commission shall
not be applicable to a cooperative electric association which has voted to exempt itself from
regulation pursuant to the provisions of section 40-9.5-103. Regulation of such cooperative
electric associations shall be in the manner provided in part 1 of article 9.5 of thistitle.

(1) Repealed.

(c) The supply of electricity or heat to a consumer of the electricity or heat from solar
generating equipment located on the site of the consumer's property, which equipment is owned
or operated by an entity other than the consumer, shall not subject the owner or operator of the
on-site solar generating equipment to regulation as a public utility by the commission if the solar
generating equipment is sized to supply no more than one hundred twenty percent of the average
annua consumption of electricity by the consumer at that site. For purposes of this paragraph
(c), the consumer's site shall include al contiguous property owned or leased by the consumer,
without regard to interruptions in contiguity caused by easements, public thoroughfares,
transportation rights-of-way, or utility rights-of-way.

(3) For the purposes of articles 1 to 7 of this title 40, a motor carrier that provides
transportation not subject to regulation pursuant to section 40-10.1-105 or that is subject to part
3, 4,5, or 7 of article 10.1 of thistitle 40 isnot a public utility.

(4) Repeded.

Source: L. 13: p. 465, 83. C.L. §2913. CSA: C. 137, 8 3. CRS53: § 115-1-3. L. 61: p.
627, 8 1. C.R.S. 1963: § 115-1-3. L. 80: (3) added, p. 742, § 2, effective June 30. L. 83: (1)
amended, p. 1547, § 1, effective May 25; (2) amended, p. 1572, § 2, effective July 1. L. 84: (1)
amended, p. 1032, 8§ 1, effective April 2; (3) amended, p. 1051, 8§ 3, effective April 12. L. 85:
(2)(b)(1) amended and (2)(b)(Il) repeded, pp. 1301, 1303, 88 1, 6, effective April 5; (1)(b)(1V)
and (1)(b)(V) added, pp. 1293, 1294, 88 1, 1, effective April 30; (3) amended, p. 1308, § 3,
effective May 29. L. 86: (2)(b)(I) amended, p. 1161, § 2, effective May 27. L. 90: (4) added, p.
1811, § 2, effective June 7. L. 91: (3) amended, p. 1758, 8§ 1, effective March 12. L. 95: (3)
amended, p. 1209, § 22, effective May 31. L. 98: (1)(b)(IIl) amended, p. 845, § 4, effective May
26. L. 2003: (1)(b)(VI) added, p. 2592, § 3, effective June 5. L. 2008: (1)(a) amended, p. 1792, §
4, effective July 1. L. 2009: (2)(c) added, (SB 09-051), ch. 157, p. 678, § 10, effective
September 1. L. 2011: (3) amended, (HB 11-1198), ch. 127, p. 418, § 12, effective August 10. L.
2012: (4) repeded, (HB 12-1258), ch. 147, p. 529, § 2, effective August 8. L. 2018: (3)
amended, (HB 18-1320), ch. 363, p. 2164, § 2, effective August 8.

Cross references: For constitutional provisions relating to exemption of municipally
owned utilities, see article XXV of the Colorado Constitution; for the regulation of rates and
charges by municipal utilities, see article 3.5 of thistitle.

40-1-103.3. Alternative fuel vehicles - definition. (1) Asused in this section, "property
or premises’, with respect to an electric, natural gas, or liquefied petroleum gas extension or
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connection of service, includes alternative fuel vehicle charging and fueling facilities in addition
to buildings and other improvements.

(2) For the purposes of articles 1 to 7 of this title 40, persons generating electricity for
use in aternative fuel vehicle charging or fueling facilities as authorized by subsection (4) of this
section, persons reselling electricity supplied by a public utility, or persons reselling compressed
or liquefied natural gas, liquefied petroleum gas, or any component parts or by-products to
governmental entities or to the public for use as fuel in alternative fuel vehicles or buying
electricity stored in such vehicles for resale are not subject to regulation as a public utility.
Electric public utilities may provide the services described in this subsection (2) as unregulated
or regulated services. Natural gas public utilities may provide these services as unregulated
Services.

(3) Owners or operators of property or premises containing an alternative fuel vehicle
charging or fueling facility, or the owners or operators of the facility, shall purchase the
electricity required for the facility from a public utility with the right to sell electricity to the
property, premises, or facility except when the owners or operators of the property, premises, or
facility generate electricity on the property or premises for use in aternative fuel vehicles as
authorized by subsection (4) of this section.

(4) The owner or operator of afacility that generates electricity for use in alternative fuel
vehicle charging or fueling facilities is not subject to regulation as a public utility, if:

(@) The electricity is generated on the property or premises where the charging or fueling
facilities are located; and

(b) The electricity is generated from a renewable resource that:

() Qualifiesas"retail distributed generation” as defined in section 40-2-124 (1)(a)(VII1),
if located on the system of an entity subject to the requirements of section 40-2-124. The electric
power requirements for the property pursuant to section 40-2-124 (1) include the demand for
existing or proposed alternative fuel vehicle charging or fueling facilities in addition to buildings
and other improvements.

(I1) Complies with section 40-9.5-118, if located on the system of a cooperative electric
association; or

(1)  Complies with section 40-2-124 (7), if located on the system of a municipally
owned utility.

(5) Sde of eectricity or natural gas by a public utility to the owner or operator of an
aternative fuel vehicle charging or fueling facility is aretail transaction.

(6) An electric public utility may recover the costs of distribution system investments to
accommodate alternative fuel vehicle charging, subject to evaluation and cost recovery
provisions that are comparable to other regulated investments in the distribution grid; except that
distribution system investments that are a component of a transportation electrification plan
submitted in accordance with section 40-5-107 are subject to sections 40-3-116 and 40-5-107.
The commission shall consider revenues from electric vehicles in the utility's service territory in
evaluating the retail rate impact. The retail rate impact from the development of electric vehicle
infrastructure must not exceed one-half of one percent of the total annual revenue requirements
of the utility.
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Source: L. 2012: Entire section added, (HB 12-1258), ch. 147, p. 530, § 3, effective
August 8. L. 2014: (4)(b)(I) amended, (HB 14-1363), ch. 302, p. 1275, § 45, effective May 31.
L. 2019: (2) and (6) amended, (SB 19-077), ch. 383, p. 3434, § 2, effective May 31.

Crossreferences: For the legidative declaration in SB 19-077, see section 1 of chapter
383, Session Laws of Colorado 2019.

40-1-103.5. Limited exemption of master meter operators - conditions - rules. (1)
Upon its own motion or upon application by any person who purchases gas or electric service
from a regulated public utility for the purpose of delivery of such service to end users whose
aggregate usage is to be measured by a master meter or other composite measurement device,
the commission may exempt such person from regulation of rates under the "Public Utilities
Law", articles 1 to 7 of this title, as the commission deems appropriate, so long as all of the
following conditions are met:

(&) Such person, referred to in this section as a "master meter operator” or "MMQO", does
not charge the end users, as part of its billing for utility service, for any costs in addition to the
actual cost billed to the MMO by the serving utility, including without limitation costs of
construction, maintenance, financing, administration, metering, or billing for the utility
distribution system owned by the MMO;

(b) If the MMO hills the end users separately for service, the sum of such billings does
not exceed the amount billed to the MMO by the serving utility;

(c) If the MMO bills the end users separately for service, the MMO passes on to the end
users any refunds, rebates, rate reductions, or similar adjustments it receives from the serving
utility;

(d) Any other conditions deemed necessary by the commission.

(2) In passing on refunds, rebates, rate reductions, or similar adjustments to end users,
the MMO shall notify its current end users, either by first-class mail with a certificate of mailing
or by inclusion in any monthly or more frequent regular written communication, of such
adjustments and inform the end users that they may claim the adjustments within ninety days
after receipt of the notice. The MMO may retain any portion of such adjustments which
rightfully belongs to the MMO. Upon the expiration of the ninety-day claims period, the MMO
shall identify any such adjustments which are unclaimed and, if the aggregate amount unclaimed
exceeds one hundred dollars, the MMO shall contribute such unclaimed amount to the fund
established by the commission on low-income energy assistance pursuant to section 40-8.5-104.

(3) The commission shall adopt such rules as it deems necessary to implement this
section.

Source: L. 93: Entire section added, p. 291, § 1, effective April 7.

40-1-104. Securities- issuance. (1) (8) Theterm "securities’, when used in articles 1 to
7 of thistitle, includes stocks, bonds, notes, and other evidences of indebtedness.

(b) The requirements of this section apply only to public utilities providing electricity or
gas service.

(2) The power of every gas corporation and of every electrical corporation operating as a
public utility as defined in section 40-1-103 that derives more than five percent of its
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consolidated gross revenues in the state of Colorado as a public utility, or derives a lesser
percentage if said revenues are realized by supplying an amount of energy which equals five
percent or more of this state's consumption, to issue or assume securities and to create liens on
its property situated within this state is a special privilege, hereby subjected to the supervision
and control of the commission. Such public utility, when authorized by order of the commission
and not otherwise, may issue or assume securities with a maturity date of more than twelve
months after the date of issuance for the following purposes. The acquisition of property; the
construction, completion, extension, or improvement of its facilities; the improvement or
maintenance of its service; the discharge or lawful refunding of its obligations; the
reimbursement of moneys actually expended for said purposes from income or from any other
moneys in the treasury not secured by or obtained from the issue of securities within five years
next prior to the filing of an application with the commission for the required authorization; or
any of such purposes or any other lawful purpose authorized by the commission.

(3) Such public utility, by written petition filed with the commission setting forth the
pertinent facts involved, shall make application to the commission for an order authorizing the
proposed issue or assumption of securities and the application of the proceeds therefrom to the
purpose specified. The commission, with or without a hearing and upon such notice as the
commission may prescribe, shall enter its written order approving the petition and authorizing
the proposed securities transactions unless the commission finds that such transactions are
inconsistent with the public interest or that the purpose thereof is not permitted or is inconsistent
with the provisions of this section.

(4) Such public utility may issue or renew, extend, or assume liability on securities,
other than stocks, with a maturity date of not more than twelve months after the date of issuance
and secured or unsecured, without application to or order of the commission; but no such
securities so issued shall in whole or in part be refunded by any issue of securities having a
maturity of more than twelve months except on application to and approval of the commission.

(5) All applications for the issuance or assumption of securities shall be placed at the
head of the commission’s docket and shall be disposed of promptly, within thirty days after the
petition is filed with the commission unless it is necessary for good cause to continue the same
for alonger period. Whenever such application is continued beyond thirty days after the time it
is filed, the commission shall enter an order making such continuance and stating fully the facts
necessitating the continuance.

(6) No provision of this section nor any act or deed performed in connection therewith
shall be construed to obligate the state of Colorado to pay or guarantee in any manner
whatsoever any security authorized, issued, or assumed under the provisions of this section.

(7) All securities issued or assumed without application to and approval of the
commission, except the securities mentioned in subsection (4) of this section, shall be void.

(8) The commission shall provide for a serial number or other device to be placed on the
face of any such securities for the proper and easy identification thereof.

(9) Notwithstanding any provision of law to the contrary, the commission may approve a
petition from a public utility proposing an investment in any of the following if the commission
determines that such investment is not otherwise inconsistent with the public interest or that such
investment is not otherwise inconsistent with this section:

(@ Any public-private initiative with the department of transportation, as defined in
section 43-1-1201 (3), C.R.S,
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(b) Bondsissued for turnpikes in accordance with part 2 of article 3 of title 43, C.R.S.; or

(c) Repeded.

(d) Any other public-private initiative program for transportation system projects in
Colorado authorized by law.

Source: L. 13: p. 465, 8 3. C.L. §2913. CSA: C. 137,83.L.47: p. 701, 8 1. CRS53: §
115-1-4. C.R.S. 1963: § 115-1-4. L. 81: (2) amended, p. 1905, 8§ 1, effective March 27; (3)
amended, p. 1922, § 1, effective July 1. L. 98: (9) added, p. 446, § 7, effective August 5. L.
2000: (2), (3), (5), (6), and (7) amended, p. 131, § 1, effective August 2. L. 2005: (9)(c)
repealed, p. 289, § 40, effective August 8. L. 2016: (1) amended, (HB 16-1035), ch. 129, p. 369,
8 1, effective April 21.

Cross references. For the legidlative declaration contained in the 1998 act amending this
section, see section 1 of chapter 154, Session Laws of Colorado 1998.

ARTICLE 11
People Service Transportation

40-1.1-101. Legidative declaration. In order to promote improved transportation for
the elderly, for persons with disabilities, and for the residents of rural areas and small towns
through an expanded and coordinated transportation network, the general assembly hereby
declares it to be the policy of the state to legally define and to recognize people service
transportation and volunteer transportation as separate but contributing components of the
transportation system. Therefore, it is the policy of the state to remove barriers to low-cost
people service transportation and volunteer transportation. For this purpose, transportation
systems meeting the criteria prescribed in this article will not be classified as public utilities or as
any form of carrier subject to regulation by the commission but as people service transportation
and volunteer transportation subject to appropriate regulation and administration.

Source: L. 81: Entire article added, p. 1907, 8 1, effective July 1. L. 93: Entire section
amended, p. 1671, § 89, effective July 1.

40-1.1-102. Definitions. Asused in this article, unless the context otherwise requires:

(1) "Charitable organization” means any charitable unit primarily supported by private
donation and not for profit, including but not limited to churches, civic groups, clubs, scout
troops, or the American red cross.

(2) "Nonprofit" as applied to people service transportation or volunteer transportation
means motor vehicle transportation provided for purposes other than for pecuniary gain, whether
or not compensation is paid in connection with such transportation.

(3) "People service agency" means any people service unit primarily supported by public
funds and not for profit, such as clinics, day care centers, job programs, congregate meal centers,
senior citizen programs, and other government funded bodies.

(4) "People service organization" means a people service agency or a charitable
organization.
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(5) "People service transportation” means motor vehicle transportation provided on a
nonprofit basis by a people service organization generaly for the purpose of transporting clients
or program beneficiaries in connection with people service programs sponsored by the
organization, or by another people service organization. The motor vehicle may be owned,
leased, borrowed, or contracted for use by the people service organization.

(6) "Volunteer transportation” means motor vehicle transportation provided on a
nonprofit basis by an individual, company, firm, partnership, agency, or corporation under the
direction, sponsorship, or supervision of a people service organization. The volunteers may
receive an allowance to defray the expected cost of operating the vehicle but may not receive
compensation for their time.

Source: L. 81: Entire article added, p. 1907, 8 1, effective duly 1.

40-1.1-103. Classification of transportation. People service transportation and
volunteer transportation, as defined in section 40-1.1-102, shall be classified as such for
purposes of regulation, insurance, and general administration.

Source: L. 81: Entire article added, p. 1908, § 1, effective duly 1.

40-1.1-104. Inapplicable laws and regulations. (1) People service transportation and
volunteer transportation shall not be considered transportation for compensation, commercial
transportation, or any form of carrier. Thus, the following laws and regulations do not apply to
motor vehicles while being used for the purpose of people service transportation or volunteer
transportation:

(&) Articles1and 2to 9 of thistitle, concerning public utilities and common carriers,

(b) Article 10.1 of thistitle, concerning motor carriers; and

(c) and (d) (Deleted by amendment, L. 2011, (HB 11-1198), ch. 127, p. 419, 8§ 13,
effective August 10, 2011.)

(e) Articles 20 to 33 of thistitle, concerning railroads.

Source: L. 81: Entire article added, p. 1908, § 1, effective July 1. L. 2011: IP(2), (1)(b),
(1)(c), and (1)(d) amended, (HB 11-1198), ch. 127, p. 419, § 13, effective August 10.

40-1.1-105. Insurance for volunteers. People service agencies of the state or any
political subdivision thereof are authorized to purchase insurance to cover volunteers when they
provide volunteer transportation.

Source: L. 81: Entire article added, p. 1908, 8 1, effective duly 1.

40-1.1-106. Safety and insurance regulation. (1) The provisions of parts 2, 3, and 5 of
article 4 of title 42, C.R.S.,, shall be applicable to motor vehicles used in people service
transportation or volunteer transportation.

(2) Before a motor vehicle designed to transport more than sixteen passengers and used
in people service transportation or volunteer transportation is operated or permitted to operate on
any public highway of this state, the owner of such vehicle shall file with the department of
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revenue a certificate, in a form as approved by said department, evidencing a motor vehicle
liability insurance policy issued by an insurance carrier or insurer authorized to do business in
the state of Colorado or a surety bond issued by a company authorized to do a surety business in
the state of Colorado with a minimum sum of fifty thousand dollars for damages to property of
others, a minimum sum of one hundred thousand dollars for damages for or on account of bodily
injury or death of one person as a result of any one accident, and, subject to such limit as to one
person, a minimum sum of three hundred thousand dollars for or on account of bodily injury to
or death of all persons as aresult of any one accident.

(3) Any state agency which provides public funds to a people service agency may
establish insurance and safety requirements which are in addition to and consistent with any
other applicable insurance and safety requirements and which shall apply to people service
transportation or volunteer transportation which it funds.

Source: L. 81: Entire article added, p. 1908, § 1, effective July 1. L. 94: (1) amended, p.
2570, § 92, effective January 1, 1995.

ARTICLE 2

Public Utilities Commission -
Renewable Energy Standard

PART 1
GENERAL AND ADMINISTRATIVE PROVISIONS

40-2-101. Creation - appointment - term - subject to termination - repeal of part.
(1) A public utilities commission is hereby created, which shall be known as the public utilities
commission of the state of Colorado, to consist of three members who shall be appointed by the
governor with the consent of the senate. Persons holding office on July 1, 1993, shall continue to
serve in such office, but the term of one of these persons shall expire on the Monday preceding
the second Tuesday of January, 1995, of another, the Monday preceding the second Tuesday of
January, 1996, and of the third, the Monday preceding the second Tuesday of January, 1997, all
as the governor shall designate; except that such designation shall not result in the extension of
the term of any member to more than four years duration. Thereafter, appointments shall be
made for terms of four years.

(2) No more than two members of the public utilities commission shall be affiliated with
the same political party, and any appointment to fill a vacancy shall be for the unexpired term.
Each commissioner shall be a qualified elector of this state. The governor shall designate one
member of the commission as chair of the commission. The commissioners shall devote their
entire time to the duties of their office to the exclusion of any other employment and shall
receive such compensation as is designated by law. A maority of the commission shall
constitute a quorum for the transaction of its business.

(3) (&) The provisions of section 24-34-104, C.R.S., concerning the termination schedule
for regulatory bodies of the state unless extended as provided in that section, are applicable to
the public utilities commission created by this section.
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(b) (I) Thispart 1 isrepealed, effective September 1, 2026.
(I1) Before the repeal, the public utilities commission is scheduled for review in
accordance with section 24-34-104.

Source: L. 13: p. 465, 84. C.L. § 2915. CSA: C. 137, 8 5. CRS53: § 115-2-1. C.R.S.
1963: § 115-2-1. L. 69: p. 928, § 2. L. 76: (3) added, p. 627, § 40, effective July 1. L. 87: (1)
amended, p. 914, 8 31, effective June 15. L. 91: (3) amended, p. 691, § 71, effective April 20. L.
93: (1) and (3)(b) amended, p. 2057, § 4, effective July 1. L. 98: (3)(b) amended, p. 404, § 1,
effective July 1. L. 2003: (3)(b) amended, p. 731, 8§ 3, effective March 20; (2) amended, p. 1698,
§ 1, effective May 14. L. 2008: (3)(b)(I) amended, p. 1791, § 1, effective July 1. L. 2018:
(3)(b)(1) amended, (HB 18-1270), ch. 360, p. 2153, § 3, effective August 8. L. 2019: (3)(b)
amended, (SB 19-236), ch. 359, p. 3290, § 1, effective May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

Crossreferences. (1) For salaries of commissioners, see § 24-9-102; for the powers and
duties of the public utilities commission in regard to motor vehicle carriers, see article 10.1 of
thistitle.

(2) For the short title ("Energy Storage Procurement Act") in HB 18-1270, see section 1
of chapter 360, Session Laws of Colorado 2018.

40-2-102. Oath - qualifications. Each commissioner, before entering upon the duties of
his office, shall take the constitutional oath of office. No person in the employ of or holding any
officia relation to any corporation or person, which said corporation or person is subject in
whole or in part to regulation by the commission, and no person owning stocks or bonds of any
such corporation or who is in any manner pecuniarily interested therein shall be appointed to or
hold the office of commissioner or be appointed or employed by the commission; but if any such
person becomes the owner of such stocks or bonds or becomes pecuniarily interested in such
corporation otherwise than voluntarily, he shall divest himself of such ownership or interest
within six months; failing to do so, his office or employment shall become vacant.

Source: L. 13: p. 466, § 5. C.L. § 2916. CSA: C. 137, § 6. CRS53: § 115-2-2. C.R.S.
1963: § 115-2-2. L. 69: p. 928, § 3.

Cross references. For the oath of office, see 8 8 of article XIlI of the Colorado
Constitution.

40-2-103. Director - duties. (1) The executive director of the department of regulatory
agencies, pursuant to section 13 of article XII of the state constitution, and with the approval of
the commission, shall appoint a director of the commission. The director shall manage the
operations of the agency in order to carry out the public utilities law, to carry out and implement
policies, procedures, and decisions made by the commission, and to meet the requirements of the
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commission concerning any matters within the authority of an agency transferred by a type 1
transfer, as defined in section 24-1-105, C.R.S., and which requirements are under the
jurisdiction of the commission. The director has all the powers and responsibilities of the
division director for this purpose, including the power to issue al necessary process, writs,
warrants, and notices. The director has the requisite power to serve warrants and other processin
any county or city and county of this state and to delegate such actions to duly authorized
employees or agents of the agency as appropriate.
(2) Repeded.

Source: L. 13: p. 466, § 6. C.L. § 2917. CSA: C. 137, 8§ 7. CRS 53: § 115-2-3. C.R.S.
1963: § 115-2-3. L. 69: p. 928, § 4. L. 89: Entire section amended, p. 1524, § 2, effective April
12. L. 93: Entire section amended, p. 2057, 8§ 5, effective July 1. L. 2013: Entire section
amended, (HB 13-1027), ch. 83, p. 267, 8§ 1, effective August 7. L. 2017: (2) repealed, (SB 17-
044), ch. 4, p. 7, 8 5, effective August 9.

40-2-104. Assistants and employees. (1) The director of the commission may appoint
such experts, engineers, statisticians, accountants, investigative personnel, clerks, and other
employees as are necessary to carry out the provisions of this title or to perform the duties and
exercise the powers conferred by law upon the commission.

(2) (Deleted by amendment, L. 93, p. 2058, § 6, effective July 1, 1993.)

(3 The director of the commission shall hire and designate employees of the
commission as administrative law judges who shall have the power to administer oaths, examine
witnesses, receive evidence, and conduct hearings, investigations, and other proceedings on
behalf of the commission.

Source: L. 13: p. 466, 8 7. C.L. §2918. CSA: C. 137, 8 8. CRS53: § 115-2-4. C.R.S.
1963: § 115-2-4. L. 69: p. 928, § 5. L. 89: (1) and (3) amended, p. 1524, § 3, effective April 12.
L. 93: Entire section amended, p. 2058, § 6, effective July 1.

40-2-105. Office - sessions - seal - supplies. (1) The office of the commission shall be
in the city and county of Denver. The office shall be open every day, legal holidays, Saturdays,
and Sundays excepted. Hearings under this title may be held in such places within this state as
shall be determined by the commission. It is the duty of the office of state planning and
budgeting to provide suitable quarters for the commission and its employees.

(2) The commission shall have a seal bearing the following inscription: "The public
utilities commission of the state of Colorado". The seal shall be affixed to all writs and
authentications of copies of records and to such other instruments as the commission shall direct.
All courts shall take judicial notice of said seal.

(3) Necessary expenses of the commission shall be paid from appropriations made by
the general assembly to the commission.

Source: L. 13: p. 467, 8 8. C.L. § 2919. CSA: C. 137, § 9. CRS 53: § 115-2-5. C.R.S.

1963: § 115-2-5. L. 69: p. 929, § 6. L. 75: (1) amended, p. 821, § 18, effective July 18. L. 89:
(1) amended, p. 1525, § 4, effective April 12.
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Crossreferences: For legal holidays, see article 11 of title 24; for payment of expenses,
see § 40-2-107.

40-2-106. Reports and decisions of the commission. Whenever an investigation is
made, a hearing is held, or a decision is entered by the commission, it is the duty of the
commission to make a report or decision in writing in respect thereto which shall state its
findings of fact and conclusions thereon, together with its decision or requirement in the
premises. All such reports and decisions shall be entered of record and a copy thereof shall be
furnished to all parties to the proceedings and to such other persons as the commission may
deem advisable.

Source: L. 13: p. 467,89. C.L. § 2920. CSA: C. 137, 8 10. L. 45: p. 525, § 1. CRS 53:
§115-2-6. C.R.S. 1963: § 115-2-6. L. 69: p. 929, § 7.

40-2-107. Compensation and expenses of employees. (1) All employees of the
commission shall receive such compensation as may be fixed pursuant to law.

(2) Repeded.

(3) AIll expenses incurred by the commission pursuant to the provisions of this title,
including the actual and necessary traveling expenses and other expenses and disbursements of
the commissioners, their officers, and employees shall be paid by the controller from the funds
appropriated for the use of the commission upon vouchers of the commission therefor.

Source: L. 13: p. 468, 8 10. C.L. §2921. CSA: C. 137, 8 11. CRS53: § 115-2-7. C.R.S.
1963: 8§ 115-2-7. L. 69: p. 930, 8§ 8. L. 89: (3) amended, p. 1525, § 5, effective April 12. L. 93:
(2) repealed, p. 2058, § 7, effective July 1.

Cross references. For appropriations, see part 1 of article 75 of title 24.

40-2-108. Rules. (1) The commission shall promulgate such rules as are necessary for
the proper administration and enforcement of this title and shall furnish, without charge, copies
of the appropriate rules to each public utility under its jurisdiction and, upon request, to any
public officer, agency, political subdivision, association of officers, agencies, or political
subdivisions and to any representative of twenty-five or more consumers. The commission shall
be governed by the provisions of article 4 of title 24, C.R.S., for the promulgation and adoption
of rules; except that, notwithstanding any provision of the said article 4 of title 24, C.R.S,, to the
contrary, the commission shall issue a decision whenever it adopts rules in accordance with this
section.

(2) Notwithstanding section 24-4-103 (6), C.R.S., any temporary or emergency rule
adopted by the commission shall be effective until a permanent rule that replaces the temporary
or emergency rule is effective but not for more than two hundred ten days after the date of
adoption.

Source: L. 13: p. 468, 812. C.L. §2923. CSA: C. 137,813. CRS53: § 115-2-9. C.R.S.
1963: § 115-2-9. L. 64: p. 166, § 124. L. 69: p. 930, 8 9. L. 89: Entire section amended, p. 1525,

Colorado Revised Statutes 2019 Page 13 of 322 Uncertified Printout



8 6, effective April 12. L. 93: Entire section amended, p. 2058, § 8, effective July 1. L. 95:
Entire section amended, p. 232, § 1, effective April 17.

40-2-109. Report to executive director of the department of revenue.

(1) Repeded.

(2) (8 On March 1 of each year, the public utilities commission shal furnish the
executive director of the department of revenue with alist of those public utilities subject to its
jurisdiction, supervision, and regulation on January 1 of each year. The provisions of this
subsection (2) shall not apply to:

(I) Motor carriers subject to the passenger-mile tax imposed by sections 42-3-304 and
42-3-306, so long as the cost of regulation of such motor carriers is defrayed from the proceeds
of such passenger-mile tax; and

(I Rail fixed guideway systems that are regulated by the public utilities commission
pursuant to part 1 of article 18 of thistitle.

(b) The director of the public utilities commission shall provide written notice to the
revisor of statutes once the federal grant moneys made available under the "Moving Ahead for
Progress in the 21st Century Act”, 49 U.S.C. sec. 5329, have been awarded to the state. This
subsection (2) takes effect upon the receipt by the revisor of statutes of such written notice.

Source: L. 55: p. 695, § 1. CRS53: § 115-2-10. C.R.S. 1963: § 115-2-10. L. 89: Entire
section amended, p. 1597, § 14, effective January 1, 1990. L. 94: Entire section amended, p.
2570, 8§ 93, effective January 1, 1995. L. 2005: Entire section amended, p. 1184, § 37, effective
August 8. L. 2011: Entire section amended, (HB 11-1198), ch. 127, p. 419, § 14, effective
August 10. L. 2013: Entire section amended, (HB 13-1103), ch. 96, p. 309, § 1, effective
August 7. L. 2018: (2)(a)(l) amended, (HB 18-1375), ch. 274, p. 1723, 8§ 85, effective May 29.

Editor's note: (1) The revisor of statutes received the notice referred to in subsection
(2)(b) resulting in the repeal of subsection (1), effective May 1, 2017. (See L. 2013, p. 309.)

(2) Therevisor of statutes received the notice referred to in subsection (2)(b) resulting in
subsection (2) becoming effective May 1, 2017.

40-2-109.5. Incentives for distributed generation - definition. (1) The commission
shall develop a policy to establish incentives for consumers who produce distributed generation,
including, but not limited to, small wind turbines, thermal biomass, e ectric biomass, and solar
therma energy. The commission shall consider whether a credit program similar to the
renewable energy standard set forth in section 40-2-124 would work for consumers who produce
distributed generation. The commission shall present the policy and findings regarding a credit
program to the house of representatives transportation and energy committee and the senate
agriculture, natural resources, and energy committee, or their successor committees.

(2) As used in this section, "distributed generation” means a system by which a
consumer generates heat or electricity using renewable energy resources for his or her own needs
and may also send surplus electrical power back into the power grid.

(3) Effective January 1, 2012, all photovoltaic installations funded wholly or partially
through financial incentives under this section shall be subject to the requirements set forth in
section 40-2-128.
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Source: L. 2007: Entire section added, p. 1761, 8§ 7, effective June 1. L. 2010: (3) added,
(HB 10-1001), ch. 37, p. 154, 8 7, effective August 11.

40-2-110. Appropriation and fees. (1) At each regular session, the general assembly
shall determine the amounts to be expended by the public utilities commission for its
administrative expenses in supervising and regulating the public utilities which are under its
jurisdiction, a list of which the commission is required by section 40-2-109 to furnish to the
department of revenue, and shall appropriate to the public utilities commission from the public
utilities commission fixed utility fund, established in section 40-2-114, the full amount so
determined, and such amount shall be defrayed out of the fees to be paid by such public utilities,
as provided in section 40-2-112.

(2) (@) (1) At each regular session, the general assembly shall determine the amounts to
be expended by the public utilities commission for its administrative expenses in the supervision
and regulation of motor carriers as provided by law and shall appropriate such amounts from the
public utilities commission motor carrier fund established in section 40-2-110.5 as are necessary
to be expended by the commission to accomplish said purposes.

(1) Repealed.

(b) Repeded.

Source: L. 55: p. 695, 8§ 1. CRS53: §115-2-11. L. 57: p. 599, § 1. C.R.S. 1963: § 115-
2-11. L. 69: p. 930, § 10. L. 82: (2) amended, p. 584, § 1, effective July 1. L. 85: (2)(a)(ll) and
(2)(b)(11) amended, p. 1295, 8 1, effective July 1. L. 88: (2)(a)(l) amended and (2)(a)(Il) and
(2)(b) repealed, pp. 1351, 1352, 88 1, 3, effective duly 1.

40-2-110.5. Annual fees - public utilities commission motor carrier fund - created.

(1) (Deleted by amendment, L. 2011, (HB 11-1198), ch. 127, p. 419, § 15, effective
August 10, 2011.)

(2) (&) (Deleted by amendment, L. 2003, p. 2380, § 2, effective August 6, 2003.)

(b) to (e) (Deleted by amendment, L. 93, p. 2059, § 9, effective July 1, 1993.)

(2.5) (Deleted by amendment, L. 2005, p. 31, 8 1, effective August 8, 2005.)

(3) Repeded.

(4) and (5) (Deleted by amendment, L. 2011, (HB 11-1198), ch. 127, p. 419, § 15,
effective August 10, 2011.)

(6) The public utilities commission motor carrier fund is hereby created in the state
treasurer's office. The moneys in the fund shall be subject to annual appropriation by the general
assembly for the purposes specified in section 40-2-110 (2)(a)(I). Any unexpended balance
remaining in said fund at the end of any fiscal year shall remain in the fund.

(6.5) and (7) Repealed.

(8 Notwithstanding the amount specified for any fee in section 40-10.1-111, the
commission by rule or as otherwise provided by law may reduce the amount of one or more of
the fees if necessary pursuant to section 24-75-402 (3), C.R.S., to reduce the uncommitted
reserves of the fund to which all or any portion of one or more of the fees is credited. After the
uncommitted reserves of the fund are sufficiently reduced, the commission by rule or as
otherwise provided by law may increase the amount of one or more of the fees as provided in
section 24-75-402 (4), C.R.S.

Colorado Revised Statutes 2019 Page 15 of 322 Uncertified Printout



(9) (@) For the 2013-14 fiscal year and for each fiscal year thereafter, if the amount of
uncommitted reserves in the motor carrier fund at the conclusion of any given fiscal year
exceeds ten percent of the fund's expenditures during that fiscal year, the amount of the excess
that is attributable to revenues received from any motor carrier, motor private carrier, broker,
freight forwarder, leasing company, or any other person required to register with the United
States department of transportation under the unified carrier registration system as authorized by
federal law and as provided for in section 40-10.5-102 shall be transferred to the motor carrier
safety fund created in section 42-4-235 (6), C.R.S.

(b) The distribution required by paragraph (a) of this subsection (9) isin lieu of, and
shall supersede, any provision to the contrary in section 24-75-402, C.R.S.

Source: L. 82: Entire section added, p. 585, 8§ 2, effective July 1. L. 83: (1) and (2)
amended and (2.5) added, p. 1548, 8§ 1, effective June 1; (2.5) amended, p. 2056, § 38, effective
October 14. L. 84: (2) amended, p. 1034, § 1, effective April 2; (1) and (2) amended, p. 1051, §
4, effective April 12. L. 85: (1) amended, p. 1308, § 4, effective May 29; (7) amended, p. 1295,
8§ 2, effective July 1. L. 88: (3) and (6) amended and (7) repealed, pp. 1351, 1352, 88 2, 3,
effective July 1; (3) repealed, p. 1351, § 2, effective July 1, 1989. L. 93: (2) and (4) amended, p.
2059, 8§ 9, effective July 1. L. 95: (1) amended, p. 1211, § 27, effective May 31. L. 98: (8)
added, p. 1348, § 86, effective June 1. L. 2003: (6.5) added, p. 458, § 20, effective March 5; (1)
and (2)(a) amended, p. 2380, § 2, effective August 6. L. 2005: (1) and (2.5) amended, p. 31, 8 1,
effective August 8. L. 2006: (6.5) repealed and (9) added, pp. 1102, 1094, 88§ 24, 4, effective
August 7. L. 2008: (1) amended, p. 1792, 8 5, effective July 1. L. 2009: (1) and (4) amended,
(SB 09-292), ch. 369, p. 1981, § 119, effective August 5. L. 2011: (1), (4), (5), and (8) amended,
(HB 11-1198), ch. 127, p. 419, § 15, effective August 10. L. 2014: (9)(a) amended, (HB 14-
1081), ch. 8, p. 90, § 1, effective February 27.

Editor's note: Amendments to subsection (2) by Senate Bill 84-85 and House Bill 84-
1252 were harmonized.

40-2-111. Report of utilities to department of revenue. Each public utility required to
pay such fees shall, on or before May 15 of each year, file a return with the department of
revenue on such forms as shall be prescribed by the executive director of the department of
revenue and the public utilities commission setting forth the gross operating revenues of such
public utility from intrastate utility business only transacted in the state of Colorado during the
preceding calendar year. Such return shall be executed and verified by two of the executive
officers of the utility making the return and shall contain or be verified by a written declaration
that it is made under the penalties of perjury in the second degree, and any officer who
knowingly and willfully makes and signs afalse return is guilty of perjury in the second degree.

Source: L. 55: p. 166, § 1. CRS53; § 115-2-12. C.R.S. 1963: § 115-2-12. L. 69: p. 964,
§75.L.72: p. 565, § 39.

Crossreferences. For perjury in the second degree, see § 18-8-503.

Colorado Revised Statutes 2019 Page 16 of 322 Uncertified Printout



40-2-112. Computation of fees. (1) On or before June 1 of each year, the executive
director of the department of revenue shall ascertain the aggregate amount of gross operating
revenues of all public utilities filing returns as provided in section 40-2-111. The executive
director shall then compute the percentage which the full amount determined by the general
assembly for administrative expenses of the public utilities commission for the supervision and
regulation of such public utilitiesis of the aggregate amount of gross operating revenues of such
public utilities derived from intrastate utility business transacted during the preceding calendar
year, and the percentage so computed shall be the basis upon which fees for the ensuing year
shall be fixed.

(2) In recognition of the fact that nonprofit generation and transmission electric
corporations or associations may be subject to less regulation and to no rate regulation by the
commission, the executive director of the department of revenue shall disregard any revenues
reported by such entities in making the computations required under subsection (1) of this
section. In addition, the executive director of the department of revenue shall, in consultation
with the director of the commission, enter into an agreement with each nonprofit generation and
transmission electric corporation or association whereby such entity agrees to pay an amount
equal to the administrative expenses reasonably anticipated to be incurred by the commission for
the regulation of such entity. Said agreement shall be made by May 1 of the year in which it isto
become effective and shall remain effective for not less than two and not more than five years. In
the event that the anticipated amount set forth in the agreement proves to be substantially higher
or lower than the commission's actual expenses incurred, the agreement for the next following
year or years shall be adjusted so as to take such fact into account. If no such agreement is made
as provided in this subsection (2), the commission, on its own motion or upon application by the
executive director of the department of revenue or by such entity, shall set the matter for hearing
and determine the amount to be paid by the entity. Amounts paid under agreements as
contemplated by this subsection (2) or by order of the commission shall be used to reduce
amounts paid by other utilities under subsection (1) of this section.

Source: L.55: p. 696, 8§ 1. CRS53: § 115-2-13. L. 57: p. 599, § 1. C.R.S. 1963: § 115-
2-13. L. 93: Entire section amended, p. 2060, § 10, effective July 1.

40-2-113. Collection of fees - limitation. On or before June 15 of each year, the
department of revenue shall notify each public utility subject to this article of the amount of its
fee for the ensuing fiscal year beginning July 1, computed by multiplying its gross intrastate
utility operating revenues for the preceding calendar year, as set forth in its return filed for that
purpose, by the percentage determined in accordance with section 40-2-112; but the department
of revenue shall not require a public utility that is a telephone corporation to pay a fee in excess
of one-fifth of one percent of its gross intrastate utility operating revenues for the preceding
calendar year and shall not require any other public utility to pay afee in excess of one-quarter
of one percent of its gross intrastate utility operating revenues for the preceding calendar year.
Each public utility shall pay the fee assessed against it to the department of revenue in equal
guarterly installments on or before July 15, October 15, January 15, and April 15 in each fiscal
year. If a public utility does not make a payment by one of the quarterly deadlines, the
department of revenue shall charge the public utility a penalty of ten percent of the installment
due, together with interest at the rate of one percent per month on the amount of the unpaid
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installment until the full amount of the installment, penalty, and interest has been paid. Upon
failure, refusal, or neglect of any public utility to pay the fee, or any penalty or interest, the
attorney general shall bring suit in the name of the state to collect the amount due.

Source: L. 55: p. 696, § 1. CRS 53 § 115-2-14. C.R.S. 1963: § 115-2-14. L. 2015:
Entire section amended, (HB 15-1372), ch. 247, p. 906, 8 1, effective May 29.

40-2-114. Disposition of fees collected - telecommunications utility fund - fixed
utility fund. (1) (@) Three percent of the fees collected under section 40-2-113 by the
department of revenue shall be remitted to the state treasurer and credited by the state treasurer
asfollows:

(I) Notwithstanding any other provision of this paragraph (a), for the 2016-17 fiscal year
and for any fiscal year thereafter in which a grant match is required for the receipt of federal
money under the federal "Moving Ahead for Progress in the 21st Century Act", Pub.L. 112-141,
126 Stat. 405, for rail fixed guideway system safety oversight responsibilities under article 18 of
thistitle, the lesser of al of the fees or up to one hundred fifty thousand dollars of the fees, or as
much thereof as the commission deems necessary, to the public utilities commission fixed utility
fund created in paragraph (b) of this subsection (1);

(I1) For the 2017-18 fiscal year and for each fiscal year thereafter, the lesser of al of the
fees remaining after fees are credited as required by subparagraph (1) of this paragraph (@) or an
amount of the fees equal to two hundred forty thousand dollars plus a cumulative inflation
adjustment of two percent for each fiscal year beginning with the 2017-18 fiscal year to the
highway-rail crossing signalization fund created in section 40-29-116 (1); and

(1) Any remaining fees to the general fund.

(b) For the remaining ninety-seven percent of the fees collected, the state treasurer shall
credit:

M Fees paid by public utilities that are telephone corporations to the
telecommunications utility fund, which fund is hereby created; and

(I1) Fees paid by other public utilities to the public utilities commission fixed utility
fund, which fund is hereby created.

(2) Moneys in the funds created in subsection (1) of this section shall be expended only
to defray the full amount determined by the general assembly for the administrative expenses of
the commission for the supervision and regulation of the public utilities paying the fees and for
the financing of the office of consumer counsel created in article 6.5 of this title. The state
treasurer shall retain any unexpended balance remaining in either fund at the end of any fiscal
year to defray the administrative expenses of the commission during subsequent fiscal years, and
the executive director of the department of revenue shall take any such unexpended balance into
account when computing the percentage upon which fees for the ensuing fiscal year will be
based.

Source: L. 55: p. 697, 8 1. CRS53: § 115-2-15. L. 57: p. 600, 8§ 1. C.R.S. 1963: § 115-
2-15. L. 64: p. 654, § 10. L. 69: p. 930, § 11. L. 84: Entire section amended, p. 1047, § 4,
effective July 1. L. 2015: Entire section amended, (HB 15-1372), ch. 247, p. 907, § 2, effective
May 29. L. 2016: (1) amended, (HB 16-1186), ch. 212, p. 820, 8§ 1, effective June 6; (1)(a)
amended, (SB 16-087), ch. 217, p. 831, 8 1, effective June 6.
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40-2-115. Cooperation with other states and with the United States. (1) The
commission is authorized to confer with or hold joint hearings with the authorities of any state or
any agency of the United States in connection with any matter arising in proceedings under this
title, under the laws of any state, or under the laws of the United States; to avail itself of the
cooperation, services, records, and facilities of authorities of this state, any other state, or any
agency of the United States as may be practicable in the enforcement or administration of the
provisions of thistitle; and to enter into cooperative agreements with the various states and with
any agency of the United States to enforce the economic and safety laws and rules of this state
and of the United States. The commission is authorized to provide for the exchange of
information concerning the enforcement of the economic and safety laws and rules of this stete,
any other state, and the United States relating to public utilities or to safety of transportation of
gas by any person including a municipality; and, in particular, the commission may enforce the
rules of the United States department of transportation concerning pipeline safety drug testing
promulgated under the federal "Natural Gas Pipeline Safety Act”, 49 U.S.C. sec. 60101 et seq.,
and may adopt such rules as are necessary and proper to comply with federal requirements under
said act.

(1.5) The commission is authorized to adopt such rules as may be necessary to enforce
and administer, in cooperation with the United States department of transportation, the
provisions of the "Natural Gas Pipeline Safety Act”, 49 U.S.C. sec. 60101 et seq., for the purpose
of gas pipeline safety. Such rules shall apply to all public utilities and all municipal or quasi-
municipal corporations transporting natural gas or providing natural gas service, all operators of
master meter systems, as defined in 49 CFR 191.3, and all operators of pipelines transporting gas
in intrastate commerce.

(2) Asusedinthis section:

(8 "Transportation of gas' means the gathering, transmission, or distribution of gas by
pipeline or its storage as defined in 49 CFR 192.3.

(b) "Gas' means natural gas, flammable gas, or gas which istoxic or corrosive.

(c) "Manufacturing goods' does not include farming or activities associated with the
production of oil or natural gas.

Source: L. 55: p. 697, 8 1. CRS53: § 115-2-16. L. 57: p. 600, § 1. C.R.S. 1963: § 115-
2-16.L.69: p. 931, 812. L. 71: p. 1098, § 1. L. 89: (1) amended, p. 1526, § 7, effective April
12. L. 93: Entire section amended, p. 2061, § 11, effective July 1. L. 2000: (1) and (1.5)
amended, p. 1868, § 95, effective August 2. L. 2003: (1), (1.5), and (2)(a) amended, p. 1699, 8§ 5,
effective May 14.

40-2-116. Motor carriers- motor vehicle carriers exempt from regulation as public
utilities - safety regulations. (Repealed)

Source: L. 69: p. 931, § 13. C.R.S. 1963: § 115-2-17. L. 78: Entire section amended, p.
518, § 1, effective July 1. L. 85: Entire section amended, p. 1308, § 5, effective May 29. L. 96:
Entire section amended, p. 1546, § 2, effective July 1. L. 2003: (1) amended, p. 2381, § 5,
effective August 6. L. 2010: (1) amended, (HB 10-1167), ch. 125, p. 415, 8§ 1, effective April 15.
L. 2011: Entire section repealed, (HB 11-1198), ch. 127, p. 416, § 3, effective August 10.
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40-2-117. Legidative declaration - commission to conduct review of rate structures.
(Repealed)

Source: L. 77: Entire section added, p. 1856, § 1, effective July 1.

Editor's note: Subsection (7) provided for the repeal of this section, effective July 1,
1979. (See L. 77, p. 1856.)

40-2-118. Comprehensive energy report. (Repealed)
Source: L. 79: Entire section added, p. 1510, § 1, effective June 22.

Editor's note: Subsection (6) provided for the repeal of this section, effective March 1,
1984. (See L. 79, p. 1510.)

40-2-119. Exemption of rail carrier transportation. (1) The commission shall by rule
or regulation establish standards and procedures to be used in determining whether certain
transportation provided by a rail carrier in this state should be exempted, in whole or in part,
from one or more provisions of this title. Such rules and regulations shall provide for such
exemption when the commission finds that:

(&) Jurisdiction, regulation, and control by the commission are not necessary to carry out
the transportation policy of thistitle; and

(b) Either the transaction or service is of limited scope or the application of a provision
of thistitleis not needed to protect shippers from the abuse of market power.

Source: L. 84: Entire section added, p. 1036, § 1, effective July 1.

40-2-120. Rail transportation policy. In regulating rail carriers, the state of Colorado
hereby adopts the rail transportation policy of 49 U.S.C. sec. 10101; except that the references
therein to the United States government and its agencies shall refer to the state of Colorado and
its agencies.

Source: L. 84: Entire section added, p. 1036, 8 1, effective July 1. L. 2001: Entire
section amended, p. 1281, § 59, effective June 5.

40-2-121. Transportation of natural gasreport - legislative declaration. (Repealed)
Source: L. 96: Entire section added, p. 985, § 1, effective May 23.

Editor's note: Subsection (3) provided for the repea of this section, effective July 1,
1998. (SeelL. 96, p. 985.)

40-2-122. Natural gas - deregulation of supply - voluntary separation of service
offerings - consumer protection - legidative declaration. (1) The general assembly finds,
determines, and declares that natural gas service is essential to the health and well-being of all
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Colorado natural gas customers. The general assembly further finds, determines, and declares
that natural gasis traded in competitive markets at the wellhead and in downstream markets for
sale to utilities, industrial customers, and large commercia customers and there may be the
potential for natural gas also to be traded competitively for sale to all other classes of consumers.
As aresult, it may be predicted that competition in the natural gas supply market may increase
the choices available to consumers and reduce the price of such service. Accordingly, it is the
policy of the state of Colorado to encourage competition after a reasonable transition period
during which consumers are educated about choices in natural gas supply that are now available
or will be available in the future. The commission is authorized to approve voluntary plans
consistent with this section that separate the sale of natural gas to retail customers into natural
gas delivery and natural gas supply and, after a transition period, deregulate the charge for
natural gas supply where the commission finds that the plan provides customers with adequate
choices, ensures the provision of reliable natural gas supply on a fallback basis on terms and
conditions that are just and reasonable to all customers, promotes the development of a
competitive market for gas supply, limits the unreasonable exercise of market power, and retains
and enhances programs to support low-income consumers.

(2) (8 Natural gas public utilities shall continue to be regulated with respect to their
delivery functions and shall be required to continue to offer nondiscriminatory natural gas
delivery services over their pipeline systems so that Colorado natural gas consumers, both
individually and on an aggregated basis, shall have ready access to natural gas supply from
among competing sources.

(b) Any natura gas public utility providing for individual consumer choice between
competing suppliers shall implement a separately stated distribution charge, applicable to all
customers regardless of the identity of the natural gas supplier and denoted as a "public benefits
charge", to help defray the costs associated with funding low-income energy assistance programs
such as bill assistance and weatherization for residential energy consumers in Colorado, subject
to the following conditions:

() The total amount collected annually through such public benefits charge shall be at
least three-quarters of one percent of the real dollar equivalent of each utility's 1998 nominal-
dollar regulated gas revenues received for the geographic area or group of customers that is
subject to the plan. Additionally, within one year following the implementation of the first
natural gas supplier choice program by a natural gas utility that affects a significant number of
low-income households, the public benefits charges for all natural gas public utilities that have
implemented a voluntary plan shall be set at a level sufficient to raise a total additional sum of
one hundred fifty thousand dollars to fund the study provided for in subsection (12) of this
section.

(I1) The public benefits charge shall be separately stated on each customer's bill for
natural gas delivery service in the same manner and with the same prominence as is the charge to
defray the utility's transition costs; and

(1) The public benefits charge shall be imposed on all natural gas delivered by the
utility in amanner that is competitively neutral and nonbypassable.

(c) The governing body of each municipal utility providing natural gas service shall have
the authority to consider and approve or reject a voluntary plan submitted by the natural gas
municipal utility, for al or aportion of its service territory, that providesfor:
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(I) The separation of natural gas service into natural gas supply service and natural gas
delivery service; and

(I1) The deregulation of municipa natural gas supply service. In making a determination
to approve or reject the voluntary plan submitted, the governing body shall apply the criteria set
forth in paragraph (c) of subsection (3) of this section, but only to the extent applicable to
municipal utility operations.

(d) () If the governing body of a municipality approves a plan for the voluntary
separation of natural gas service offerings and the deregulation of natural gas supply, the
municipal utility may request authority from the governing body of the municipality to treat any
proposed contracts or agreements for natural gas supply service being negotiated by the
municipa utility as confidential information until such contracts or agreements are formally
executed. Upon such request, the governing body of the municipality shall hold a hearing to
determine whether confidential treatment of such contracts is warranted in order to allow the
municipal utility to compete effectively as a provider of natural gas supply service.

(1) If, after a hearing pursuant to subparagraph (1) of this paragraph (d), the governing
body determines that confidential treatment of the contracts is warranted, then:

(A) Such contracts shall not be subject to public disclosure under section 24-72-203,
C.R.S,, until formally executed by the parties; and

(B) Discussion by the governing body of such contracts or the contents thereof prior to
execution may properly be the subject of an executive session, as the term is used in section 24-
6-402, C.R.S. This paragraph (d) shall not be construed to limit or condition the governing
body's authority to meet in executive session for any other reason enumerated in section 24-6-
402, C.R.S.

(e) The commission or other governing body shall retain the authority to establish
guidelines regarding gas transportation service. Such guidelines may include, but are not limited
to, provisions concerning the establishment of rates, terms, and conditions for the provisioning
of gas transportation services by a natural gas public utility, regardless of whether the utility has
an approved voluntary plan.

(3) (@) The commission is hereby granted the authority to consider and approve, reject,
or approve with modifications a voluntary plan submitted by a natural gas public utility, for al
or aportion of its service territory, that:

() Provides for the separation of natural gas service into natural gas supply service and
natural gas delivery service; and

(1N Allows for competition in natural gas supply service.

(b) The commission may also consider and approve, reect, or approve with
modifications as a part of any plan submitted in accordance with paragraph (a) of this subsection
(3), the proposal of a natural gas public utility to participate as a competing supplier of natural
gas. If the commission finds that a utility's plan meets the criteria set forth in paragraph (c) of
this subsection (3) and isin the public interest, the commission shall approve the plan. If the plan
is approved or approved with modifications, the commission shall determine the requirements or
conditions under which the natural gas public utility shall be permitted to offer supply service.
The commission may, without limitation, determine that the natural gas public utility shall be
permitted to compete as a supplier of natural gas on an unregulated basis or determine that the
natural gas public utility shall be permitted to compete as a supplier of natura gas on an
unregulated basis only through an affiliate. Alternatively, the commission may establish such
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requirements or conditions as are in the public interest considering the market position of the
natural gas public utility. After the plan is approved, all natural gas supply service, other than
fallback service, established under the plan as a competitive service shall thereafter be sold on an
unregulated basis without an obligation to serve.

(c) The commission shall not approve a plan submitted pursuant to paragraph (a) of this
subsection (3) unless the price charged for natural gas delivery services does not subsidize
natural gas supply service under the plan and, in addition, the plan:

(1) Provides for nondiscriminatory natural gas delivery service over the public utility's
pipelines so that all natural gas consumers covered by the plan, including those who are
currently transportation customers of the natural gas public utility, shall have ready access to
natural gas supply service from competing sources,

(I1) Does not present any unnecessary barriers that prevent or reduce ready access to
natural gas supply service for al classes of consumers, including ensuring nondiscriminatory
access to upstream capacity and storage services by al competitors,

(1) Establishes safeguards to eliminate the unreasonable exercise of market power by
any person to the detriment of consumers or competitors,

(IV) Provides for consumer protection deemed necessary by the commission to assure
reliable natural gas supply service, taking into consideration the needs of consumers. Such
protections may include, but shall not be limited to, backup gas supply availability, excess peak
day supply margins, standards of conduct, and full-rate recovery of any prudent costs incurred
by a natural gas public utility related to any reasonable efforts the utility may undertake to avoid
gas supply interruptions to consumers served by its delivery system.

(V) Further provides for those consumer protections deemed necessary by the
commission to assure that fallback retail natura gas supply service, on a firm basis with
adequate backup, is available to customers under reasonable terms and conditions. Such fallback
retail natural gas supply service protection may or may not be provided by the incumbent natural
gas public utility. These protections shall include, but are not limited to, the development of a
commission-approved standard offer gas supply service or the use of a commission-approved
competitive bidding process to assure that natural gas supply is available at fair and reasonable
prices for those customers who do not receive supply offers, who do not select a competitive
natural gas provider, who are refused service by a supplier, whose service is canceled by a
supplier, who need service while moving or during other transitions, or whose supplier fails to
supply service. If a utility provides regulated fallback service, the utility shall be alowed to
recover al prudently incurred costs related to the provision of fallback supplies through
regul ated standard offer gas supply service.

(VI) Provides for consumer education concerning the natural gas public utility's
restructuring of its rates and the choices that will be made available to consumers in the
competitive supply market;

(VI1) Does not degrade the integrity or reliability of natural gas delivery service or of
any upstream third-party pipeline and storage services that are necessary to maintain such
reliability and that may be held by the public utility as part of the plan; except that this
subparagraph (VI1) shall not preclude the necessary upstream third-party pipeline and storage
services from being held by competitive natural gas providers unless the commission finds that
such condition results in a degradation of the integrity or reliability of natural gas distribution
service;
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(V1) Provides for funding of low-income energy assistance programs such as bill
assistance and weatherization through the assessment of a separately stated distribution charge,
denoted a "public benefits charge”, consistent with the authority of the utility to collect the
public benefits charge as established in this section. The moneys received through the
implementation of the public benefits charge shall be administered by the Colorado energy
assistance foundation, which is the entity created under section 40-8.5-104, or its successor, to
be used for the purposes of low-income energy assistance payments and programs, low-income
weatherization assistance and programs, low-income energy education, and energy conservation.
The Colorado energy assistance foundation shall file a report with the commission annually
showing amounts of money collected under the public benefits charge and demonstrating that the
moneys were used to fund low-income energy assistance programs as established herein.

(IX) Contains all terms and conditions that the commission deems necessary to protect
the public interest and to foster competition in the supply of natural gas, including, without
limitation, terms and conditions that address the following issues:

(A) The manner in which price and terms and conditions should be disclosed;

(B) The extent to which natural gas utilities and suppliers are obligated to serve all
customers;

(C) Appropriate credit and collection practices;

(D) The terms under which service may be discontinued,;

(E) How partial payments are allocated;

(F) Protecting customer privacy;

(G) Prohibiting unfair and deceptive marketing practices,; and

(H) The degree of access to customer information needed by suppliers to promote
competition;

(X) Provides that, as an aspect of implementing the plan, no consumer's natural gas
supplier may be changed without the consumer's prior express consent except as ordered by the
commission. Either through rule-making or through consideration of methodology proposed in
the plan, the commission shall establish allowable express consent verification methods which
may include written confirmation, third-party oral confirmation, or other appropriate procedures.
The commission shall aso establish and determine the extent to which a supplier who causes
consumers to be changed without their consent is liable to those consumers and their chosen
providers.

(X1) Provides for funding of the commission and the office of consumer counsel based
upon a charge to end-use customers, as determined by the commission, as a part of the natural
gas delivery function, regardless of the identity of the natural gas supplier. Such new funding
method shall be competitively neutral and shall be designed to generate annua revenues
equivalent to the average annual revenues generated under sections 40-2-109 to 40-2-114 during
calendar years 1994 to 1998 associated with the sale of natural gas service from the geographic
area or group of customers affected by the plan. Whenever such new funding method is
instituted for any specific geographic area or group of customers, the natural gas public utilities
serving such area or group shall no longer pay the fees that would otherwise have been required
under said sections.

(XI) (A) Maintains regulated, cost-based rates for gas supply service from the public
utility until such time as, in the aggregate, no less than thirty-three and one-third percent of the
customers covered by a plan are served by competitive natural gas providers, which may include
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affiliates of the public utility; there are a minimum of five competitive natural gas providers not
affiliated with the public utility unless the commission determines that, in geographic areas
covered by the plan, less than five competitive natural gas suppliers provide effective
competition; and the competitive natural gas suppliers not affiliated with the public utility serve
no less than eighteen percent of the customers covered by a plan. When these conditions are met,
the public utility supply service to the geographic area or to customers covered by a plan may be
deregulated and the fallback supply provision of the plan shall become effective.

(B) For purposes of this subparagraph (XIl), the number of customers served by
competitive natural gas suppliers shall be determined based on the number of natural gas meters
served by competitive natural gas suppliers in the geographic area covered by the plan, other
than those meters served under the natural gas utility's gas transportation tariffs at the time the
plan is implemented, whether directly or through a marketer or broker, compared to the total
number of natural gas metersin the geographic area covered by the plan.

(4) If the commission approves a natural gas public utility's voluntary plan with
modifications, the utility shall have the option to reect the modified plan and continue to be
regulated as before. However, if a natura gas public utility exercises this option, it may not file
another voluntary plan for a minimum of two years unless otherwise permitted by the
commission and it may not recover in rates the costs and administrative charges incurred
associated with the design and litigation of its voluntary plan proposal.

(5) The department of revenue is hereby authorized to collect funding for the
commission and the office of consumer counsel in accordance with subparagraph (XI) of
paragraph (c) of subsection (3) of this section.

(6) The commission shall establish, by rule or by alternative filing by natural gas public
utilities or gas supply companies, such certification requirements, terms and conditions for gas
supply service, reporting requirements, and compliance procedures for competitive suppliers,
aggregators other than municipalities or counties operating as aggregators within their
jurisdictional boundaries, or brokers as the commission deems necessary to provide Colorado
retail consumers with reliable natural gas supply service. Such requirements may include,
without limitation, complaint procedures for enforcement of the commission's rules and
procedures for the suspension or revocation of certification and operating authority of
competitive suppliers, aggregators other than municipalities or counties operating as aggregators
within their jurisdictional boundaries, or brokers for violation of commission rules as well as the
assessment of fines and penalties for violations of commission rules and standards of conduct, in
addition to other commission rules and enforcement mechanisms. In the certification
requirements the commission shall require natural gas suppliers to operate a customer service
location in the state and provide customers with atoll-free telephone number to reach the natural
gas supplier.

(7) (8 The commission shall permit each natural gas public utility recovery, through its
tariff rates for delivery of natural gas, of all or a portion of the utility's transition costs as may be
just and reasonable if such recovery, for transition costs other than costs identified in sub-
subparagraphs (G) and (H) of subparagraph (11) of paragraph (b) of this subsection (7), does not
increase the annual charges for regulated gas delivery service in excess of one percent of the
utility's jurisdictional gas revenues booked or recorded in calendar year 1998 unless the utility is
thereby unable to recover such transition costs as may be approved by the commission pursuant
to this subsection (7) within fifteen years. In such a case, the commission shall ensure that the
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recovery of the utility's transition costs, excluding those identified in sub-subparagraphs (G) and
(H) of subparagraph (1) of paragraph (b) of this subsection (7), does not increase the annual
charges for regulated gas delivery service in excess of two percent of the utility's jurisdictional
gas revenues booked or recorded in calendar year 1998. To the extent the commission approves
the recovery of transition costs identified in sub-subparagraphs (G) and (H) of subparagraph (1)
of paragraph (b) of this subsection (7), those costs shall be recovered over a reasonable period of
time, as determined by the commission.

(b) (I) Asusedin thissubsection (7), "transition costs" means all costs determined by the
commission to be legitimate, verifiable, and prudently incurred in the provision of natural gas
service to customers in Colorado that arise from or are related to contracts, investments, or other
obligations existing on or before the date of implementation of the voluntary plan and no longer
recoverable under the plan, whether such costs are in the form of direct expenditures for capital
assets, operating expenses, investments, long-term supply contracts or other future obligations,
or any other form.

(I1) Transition costs may include, but are not limited to, the following:

(A) Costs and administrative charges incurred by a natural gas public utility resulting
from the design and implementation of its voluntary plan;

(B) Costs incurred before, on, or after the date of implementation of the voluntary plan
and that are related to preexisting gas supply, transportation, or storage service contracts,
including any contract buyout or buy-down costs, contract reformation or termination costs,
contract litigation costs, fees, judgments, or settlements, other than those costs that have been the
subject of litigation prior to January 1, 1999, as identified in sub-subparagraph (H) of this
subparagraph (11);

(C) Investmentsin assets that are stranded by competition for natural gas supply service;

(D) Interstate or intrastate third-party pipeline costs;

(E) Balancing costs;

(F) Underground storage costs,

(G) Deferred or prior-period gas costs not yet recovered at the time of conversion to
competition in the provision of natural gas supply service;

(H) Costs incurred before, on, or after the date of implementation of the voluntary plan
and that are related to preexisting gas supply contracts that have been the subject of litigation
prior to January 1, 1999, including any above market costs, contract buyout, buy-down,
reformation, or termination costs, litigation costs, fees, judgments, or settlements; and

(1) Any other costs that the commission determines to be recoverable transition costs.

(1) Transition costs shall not include:

(A) Coststhat are or could be included within the existing rates of the natural gas public
utility and that would result in double recovery of such costsif they were so included; or

(B) Costs committed to or incurred after the implementation date of the voluntary plan
unless the commission determines that allowing recovery of such costsisin the public interest or
that the incurrence of such costs is reasonable and prudent for the purpose of resolving or
mitigating other transition costs.

(IV) A natura gas public utility shall not be entitled to recover its transition costs unless
the commission finds that the utility has made reasonable efforts to mitigate transition costs. The
commission shall determine the appropriate method and amortization period for a utility's
recovery of transition costs and may establish such other reasonable procedures and conditions
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for the recovery of transition costs as the commission may determine are consistent with this
section and in the public interest.

(c) Except to the extent provided in plan provisions or rules adopted by the commission
governing the relationship between the public utility and its affiliates, the commission shall not
impose on a natural gas public utility or its affiliate, with respect to competitive natural gas
supply services, any requirement that is not imposed upon competing, non-utility providers of
natural gas supply services, unless the commission determines that the imposition of such
requirement is necessary to protect the public interest.

(8 The public benefits charge and its funding method shall continue in effect until at
least December 31, 2005, and shall remain in effect thereafter until and unless replaced with a
different legidatively adopted funding mechanism for statewide low-income energy assistance
programs that assures the availability of adequate resources and that is consistent with the
recommendations of the 1998 governor's energy assistance reform task force for the purpose of
defraying the costs of low-income energy assistance. On or before December 1, 2004, the
Colorado energy assistance foundation, which is the entity created under section 40-8.5-104, or
its successor, in conjunction with any interested natural gas utility or natural gas supplier, shall
recommend such a different funding mechanism for low-income energy assistance programs to
the general assembly for adoption.

(9) Repeded.

(10) The general assembly determines that a new funding formula should be devised to
adequately fund the commission's and office of consumer counsel's administrative expenses. On
or before December 1, 2000, the commission and the office of consumer counsel shall
recommend to the general assembly those legislative changes needed to develop appropriate
funding mechanisms for the public utilities commission and the office of consumer counsel. This
provision is intended to provide a comprehensive replacement for the funding method contained
in the utility plan under subparagraph (XI) of paragraph (c) of subsection (3) of this section.

(11) The commission is specifically authorized at its sole discretion to adopt all
necessary rules in furtherance of this section, including, but not limited to, standards of conduct,
unfair and deceptive marketing practices, and consumer protections.

(12) Repealed.

(13) In any area where competitive gas supply choices are afforded to customers, any
municipality or county or combination thereof may serve as a competitive supplier or, without
buying and selling gas, act as an aggregator of the loads of its residents and businesses and
contract with a certified supplier for its gas supply needs and the gas supply needs of its residents
or businesses or both such residents and businesses; except that nothing in this subsection (13)
shall require either a resident or business to buy natura gas supply service from a municipality
serving as a supplier or acting as an aggregator of the loads of its residents or businesses.

(14) Each provider of natural gas supply service and natural gas delivery service shall
collect and remit all applicable sales and use taxes. In a transaction involving the sale or
furnishing of natural gas service, the transaction shall be deemed to occur where the natural gas
isused or consumed.

(15) The commission shall undertake an investigation into natural gas public utilities
supply acquisition practices. The investigation shall examine, among other items, how public
utilities currently acquire supply and their ability to manage the risk of price spikesin natural gas
markets. Based on the investigation's findings, the commission may provide recommendations as
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to how natural gas portfolios might be structured in the future so as to provide greater long-term
natural gas price stability for consumers. Information from the investigation shall be made
available to interested parties at the commission's office. Such portfolio shall include a
comparison of costs of natural gas contracts to the cost of coal syngas contracts that may become
available in the future.

Source: L. 99: Entire section added, p. 954, 8 1, effective August 4. L. 2001: (15) added,
p. 1523, § 2, effective August 8. L. 2002: (9) and (12) repealed, p. 260, § 1, effective August 7.
L. 2004: (15) amended, p. 585, § 2, effective August 4.

40-2-123. New energy technologies - consideration by commission - incentives -
definitions - legidative declaration. (1) (8) The commission shal give the fullest possible
consideration to the cost-effective implementation of new clean energy and energy-efficient
technologies in its consideration of generation acquisitions for electric utilities, bearing in mind
the beneficial contributions such technologies make to Colorado's energy security, economic
prosperity, insulation from fuel price increases, and environmental protection, including risk
mitigation in areas of high wildfire risk as designated by the state forest service. The commission
shall consider utility investments in energy efficiency to be an acceptable use of ratepayer
moneys.

(b) The commission may give consideration to the likelihood of new environmental
regulation and the risk of higher future costs associated with the emission of greenhouse gases
such as carbon dioxide when it considers utility proposals to acquire resources. Where utilities
eliminate or reduce carbon dioxide emissions through the use of capture and sequestration, the
commission may consider the benefits of using carbon dioxide for enhanced oil recovery or
other uses.

(c) The commission shall give the fullest possible consideration to proposals under the
reenergize Colorado program, created in section 24-33-115, C.R.S., with particular attention to
those projects offering the prospect of job creation and local economic growth.

(2) Repeded.

(3) (@ () Energy is critically important to Colorado's welfare and development and its
use has a profound impact on the economy and environment. In order to diversify Colorado's
energy resources, attract new businesses and jobs, promote development of rural economies,
minimize water use for electric generation, reduce the impact of volatile fuel prices, and improve
the natural environment of the state, the general assembly finds it in the best interests of the
citizens of Colorado to develop and utilize solar energy resources in increasing amounts.

(I For purposes of this subsection (3), "utility-scale" means projects with nameplate
ratings in excess of two megawatts.

(b) The commission may consider whether acquisition of utility-scale solar resources is
in the public interest, taking into account the associated costs and benefits, and, if so, the
appropriate amount of utility-scale solar resources that should be acquired. In making this
determination, the commission may consider the following potential attributes of utility-scale
solar electric generation:

() Whether the proposed generation could provide energy storage to match the times
during which utility generation is generally higher cost;
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(I Whether the proposed generation, due to modularity, scalability, and rapid
deployment, could result in reduction of performance and financia risk for the utility;

(1)  Whether utility-scale solar electric generation could reduce the consumption of
water for electric generation;

(IV) Whether future costs can be stabilized through mitigation of the impact of
unpredictable fossil fuel prices; and

(V) Whether carbon-free generation reduces long-term costs and risks related to
potential carbon regulation or taxation.

(3.2) Inits consideration of generation acquisitions for electric utilities, the commission
may give the fullest possible consideration, a a utility's request, to the cost-effective
implementation of new energy technologies for the generation of electricity from:

(@) Geothermal energy;

(b) The combustion of biomass, biosolids derived from the treatment of wastewater, and
municipal solid waste. For purposes of this paragraph (b), "biomass' has the meaning established
in section 40-2-124 (1)(a), as clarified by the commission.

(c) Hydroelectricity and pumped hydroelectricity, taking into account the associated
costs and benefits. For purposes of this paragraph (c):

(I) "Hydroelectricity" means the generation and delivery to the interconnection meter of
any source of electrical or mechanical energy by harnessing the kinetic energy of water that is:

(A) A new facility that is an addition to water infrastructure such as areservoir, ditch, or
pipeline that existed before January 1, 2011, and does not result in any change in the quantity or
timing of diversions or releases for purposes of peak power generation; or

(B) A new facility that is placed into production as part of new water infrastructure such
as a reservoir, ditch, or pipeline constructed on or after January 1, 2011, and operated for
primary beneficial uses of water other than solely for production of electricity.

(I1) "Pumped hydroelectricity” means electricity that is generated during periods of high
electrical demand from water that has been pumped during periods of low electrical demand
from a lower-elevation reservoir to a higher-elevation reservoir taking into account the potential
benefits or impacts of the proposed facility on fishery health.

(3.3) Inits consideration of generation acquisitions for electric utilities, the commission
may give the fullest possible consideration to the cost-effective implementation of new energy
technologies for the generation of electricity from methane produced biogenically in geologic
strata as aresult of human intervention.

(3.5) Repeded.

(4) This section does not expand or contract the commission's jurisdiction over
cooperative electric associations under thistitle.

Source: L. 2001: Entire section added, p. 1524, 8 4, effective August 8. L. 2006: Entire
section amended, p. 1413, § 2, effective June 1. L. 2008: (2)(j) amended, p. 75, § 16, effective
March 18; (1) amended and (3) and (4) added, p. 1686, § 1, effective June 2. L. 2009: (3.5)
added, (SB 09-297), ch. 285, p. 1297, § 3, effective May 20. L. 2010: (1)(c) added, (HB 10-
1349), ch. 387, p. 1816, § 4, effective June 8; (3.2) added, (SB 10-174), ch. 189, p. 815, § 11,
effective August 11; (3.2) added, (SB 10-177), ch. 392, p. 1864, § 6, effective August 11, (3.3)
added, ch. 389, p. 1825, § 1, effective August 11. L. 2011: (3.2)(c) added, (HB 11-1083), ch. 68,
p. 179, 8 1, effective August 10. L. 2012: (2)(j) amended, (HB 12-1315), ch. 224, p. 980, § 48,
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effective July 1. L. 2013: (1)(a) amended, (SB 13-273), ch. 406, p. 2375, § 6, effective June 5.
L. 2017: (2)(k) repeded, (SB 17-294), ch. 264, p. 1415, § 110, effective May 25. L. 2019: (2)
repealed, (SB 19-236), ch. 359, p. 3291, 8§ 3, effective May 30.

Editor's note: (1) Amendments to subsection (3.2) by Senate Bill 10-174 and Senate
Bill 10-177 were harmonized.

(2) Subsection (3.5)(e) provided for the repeal of subsection (3.5), effective July 1, 2013.
(SeeL. 2009, p. 1297.)

(3) Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019, provides
that the act changing this section applies to conduct, including power purchase agreements
entered into and utility rate-based property development, occurring on or after May 30, 2019.

Cross references. For the legidlative declaration contained in the 2006 act amending this
section, see section 1 of chapter 300, Session Laws of Colorado 2006.

40-2-124. Renewable energy standards - qualifying retail and wholesale utilities -
definitions - net metering - legidative declaration. (1) Each provider of retail electric service
in the state of Colorado, other than municipaly owned utilities that serve forty thousand
customers or fewer, is a qualifying retail utility. Each qualifying retail utility, with the exception
of cooperative electric associations that have voted to exempt themselves from commission
jurisdiction pursuant to section 40-9.5-104 and municipally owned utilities, is subject to the rules
established under this article 2 by the commission. No additional regulatory authority is provided
to the commission other than that specifically contained in this section. In accordance with
article 4 of title 24, the commission shall revise or clarify existing rules to establish the
following:

(@) Definitions of eligible energy resources that can be used to meet the standards.
"Eligible energy resources’ means recycled energy and renewable energy resources. In addition,
resources using coal mine methane and synthetic gas produced by pyrolysis of municipal solid
waste are eligible energy resources if the commission determines that the electricity generated by
those resources is greenhouse gas neutral. The commission shall determine, following an
evidentiary hearing, the extent to which such electric generation technologies utilized in an
optional pricing program may be used to comply with this standard. A fuel cell using hydrogen
derived from an digible energy resource is also an eligible electric generation technology. Fossil
and nuclear fuels and their derivatives are not eligible energy resources. For purposes of this
section:

(1) "Biomass' means:

(A) Nontoxic plant matter consisting of agricultural crops or their by-products, urban
wood waste, mill residue, slash, or brush;

(B) Animal wastes and products of animal wastes; or

(C) Methane produced at landfills or as a by-product of the treatment of wastewater
residuals.

(I1) "Coa mine methane" means methane captured from active and inactive coal mines
where the methane is escaping to the atmosphere. In the case of methane escaping from active
mines, only methane vented in the normal course of mine operations that is naturally escaping to
the atmosphere is coal mine methane for purposes of eigibility under this section.
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(1) "Distributed renewable electric generation™ or "distributed generation” means:

(A) Retail distributed generation; and

(B) Wholesale distributed generation.

(IV) "Greenhouse gas neutral”, with respect to electricity generated by a coal mine
methane or synthetic gas facility, means that the volume of greenhouse gases emitted into the
atmosphere from the conversion of fuel to electricity is no greater than the volume of greenhouse
gases that would have been emitted into the atmosphere over the next five years, beginning with
the planned date of operation of the facility, if the fuel had not been converted to eectricity,
where greenhouse gases are measured in terms of carbon dioxide equivalent.

(V) "Pyrolysis' means the thermochemical decomposition of material at elevated
temperatures without the participation of oxygen.

(V1) "Recycled energy” means energy produced by a generation unit with a nameplate
capacity of not more than fifteen megawatts that converts the otherwise lost energy from the heat
from exhaust stacks or pipes to electricity and that does not combust additional fossil fuel.
"Recycled energy” does not include energy produced by any system that uses energy, lost or
otherwise, from a process whose primary purpose is the generation of electricity, including,
without limitation, any process involving engine-driven generation or pumped hydroel ectricity
generation.

(VII) "Renewable energy resources’ means solar, wind, geothermal, biomass, new
hydroelectricity with a nameplate rating of ten megawaitts or less, and hydroelectricity in
existence on January 1, 2005, with a nameplate rating of thirty megawatts or less.

(V) "Retail distributed generation” means a renewable energy resource that is located
on the site of a customer's facilities and is interconnected on the customer's side of the utility
meter. In addition, retail distributed generation shall provide electric energy primarily to serve
the customer's load and shall be sized to supply no more than one hundred twenty percent of the
average annual consumption of electricity by the customer at that site. For purposes of this
subparagraph (V1I1), the customer's "site" includes al contiguous property owned or leased by
the customer without regard to interruptions in contiguity caused by easements, public
thoroughfares, transportation rights-of-way, or utility rights-of-way.

(IX) "Wholesale distributed generation” means a renewable energy resource with a
nameplate rating of thirty megawatts or less and that does not qualify as retail distributed
generation.

(b) Standards for the design, placement, and management of electric generation
technologies that use eligible energy resources to ensure that the environmental impacts of such
facilities are minimized.

(c) Electric resource standards:

(I) Except as provided in subparagraph (V) of this paragraph (c), the electric resource
standards shall require each qualifying retail utility to generate, or cause to be generated,
electricity from eligible energy resources in the following minimum amounts:

(A) Three percent of itsretail electricity salesin Colorado for the year 2007,

(B) Five percent of its retail electricity sales in Colorado for the years 2008 through
2010;

(C) Twelve percent of its retail electricity sales in Colorado for the years 2011 through
2014, with distributed generation equaling at least one percent of its retail electricity sales in
2011 and 2012 and one and one-fourth percent of its retail electricity salesin 2013 and 2014;
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(D) Twenty percent of its retail electricity sales in Colorado for the years 2015 through
2019, with distributed generation equaling at least one and three-fourths percent of its retail
electricity sales in 2015 and 2016 and two percent of its retail electricity salesin 2017, 2018, and
2019; and

(E) Thirty percent of its retail electricity sales in Colorado for the years 2020 and
thereafter, with distributed generation equaling at least three percent of itsretail electricity sales.

(1IN (A) Of the amounts of distributed generation in sub-subparagraphs (C), (D), and (E)
of subparagraph (I), sub-subparagraph (D) of subparagraph (V), and subparagraph (V.5) of this
paragraph (c), at least one-half must be derived from retail distributed generation; except that
this sub-subparagraph (A) does not apply to aqualifying retail utility that isamunicipal utility.

(A.5) Notwithstanding sub-subparagraph (A) of this subparagraph (1), a qualifying retail
utility that is a cooperative electric association may subtract industrial retail sales from total
retail salesin calculating its minimum retail distributed generation requirement.

(B) Solar generating equipment located on-site at customers facilities shall be sized to
supply no more than one hundred twenty percent of the average annual consumption of
electricity by the consumer at that site. For purposes of this sub-subparagraph (B), the
consumer's "site" shall include al contiguous property owned or leased by the consumer,
without regard to interruptions in contiguity caused by easements, public thoroughfares,
transportation rights-of-way, or utility rights-of-way.

(C) Distributed generation amounts in the electric resource standard for the years 2015
and thereafter may be changed by the commission for the period after December 31, 2014, if the
commission finds, upon application by a qualifying retail utility, that these percentage
requirements are no longer in the public interest. If such a finding is made, the commission may
set the lower distributed generation requirements, if any, that shall apply after December 31,
2014. If the commission finds that the public interest requires an increase in the distributed
generation requirements, the commission shall report its findings to the general assembly.

(D) For purposes of a cooperative electric association's compliance with the retail
distributed generation requirement set forth in sub-subparagraph (A) of this subparagraph (1), an
electric generation facility constitutes retail distributed generation if it uses only renewable
energy resources, has a nameplate rating of two megawatts or less; is located within the service
territory of a cooperative electric association; generates electricity for the beneficial use of
subscribers who are members of the cooperative electric association in the service territory in
which the facility is located; and has at least four subscribers if the facility has a nameplate
rating of fifty kilowatts or less and at |east ten subscribers if the facility has a nameplate rating of
more than fifty kilowatts. A subscriber's share of the production from the facility may not exceed
one hundred twenty percent of the subscriber's average annual consumption. Each cooperative
electric association may establish, in the manner it deems appropriate, the: Subscriber;
subscription; pricing, including consideration of low-income members; metering; accounting;
renewable energy credit ownership; and other requirements and terms associated with electric
generation facilities described in this sub-subparagraph (D).

(1) Each kilowatt-hour of electricity generated from eligible energy resources, other
than retail distributed generation and other than eligible energy resources beginning operation on
or after January 1, 2015, counts as one and one-fourth kilowatt-hours for the purposes of
compliance with this standard.
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(IV) To the extent that the ability of a qualifying retail utility to acquire eligible energy
resources is limited by a requirements contract with a wholesale electric supplier, the qualifying
retail utility shall acquire the maximum amount alowed by the contract. For any shortfalls to the
amounts established by the commission pursuant to subparagraph (I) of this paragraph (c), the
qualifying retail utility shall acquire an equivalent amount of either renewable energy credits;
documented and verified energy savings through energy efficiency and conservation programs,
or a combination of both. Any contract entered into by a qualifying retail utility after December
1, 2004, shall not conflict with this section.

(V) Notwithstanding any other provision of law but subject to subsection (4) of this
section, the electric resource standards must require each cooperative electric association that is
a qualifying retail utility and that provides service to fewer than one hundred thousand meters,
and each municipally owned utility that is a qualifying retail utility, to generate, or cause to be
generated, electricity from eligible energy resources in the following minimum amounts:

(A) One percent of its retail electricity sales in Colorado for the years 2008 through
2010;

(B) Three percent of retail electricity salesin Colorado for the years 2011 through 2014;

(C) Six percent of retail electricity sales in Colorado for the years 2015 through 2019;
and

(D) Ten percent of retail electricity salesin Colorado for the years 2020 and thereafter.

(V.5) Notwithstanding any other provision of law, each cooperative electric association
that provides electricity at retail to its customers and serves one hundred thousand or more
meters shall generate or cause to be generated at |east twenty percent of the energy it provides to
its customers from eligible energy resources in the years 2020 and thereafter.

(V1) Each kilowatt-hour of electricity generated from eligible energy resources a a
community-based project must be counted as one and one-half kilowatt-hours. For purposes of
this subparagraph (V1), "community-based project” means a project:

(A) That is owned by individual residents of a community, by an organization or
cooperative that is controlled by individual residents of the community, or by alocal government
entity or tribal council;

(B) The generating capacity of which does not exceed thirty megawatts; and

(C) For which there is a resolution of support adopted by the local governing body of
each local jurisdiction in which the project isto be located.

(VII) (A) For purposes of compliance with the standards set forth in subparagraphs (V)
and (V.5) of this paragraph (c), each kilowatt-hour of renewable electricity generated from solar
electric generation technologies shall be counted as three kilowatt-hours.

(B) For each qualifying retall utility that is a cooperative electric association, sub-
subparagraph (A) of this subparagraph (V1) applies only to solar electric technologies that begin
producing electricity prior to July 1, 2015, and for solar electric technologies that begin
producing electricity on or after July 1, 2015, each kilowatt-hour of renewable electricity shall
be counted as one kilowatt-hour for purposes of compliance with the renewable energy standard.

(C) For each qualifying retail utility that is a municipally owned utility, sub-
subparagraph (A) of this subparagraph (VI1) applies only to solar electric technologies that are
under contract for development prior to August 1, 2015, and begin producing electricity prior to
December 31, 2016, and for solar electric technologies that are not under contract for
development prior to August 1, 2015, and begin producing e ectricity on or after December 31,
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2016, each kilowatt-hour of renewable electricity shall be counted as one kilowatt-hour for
purposes of compliance with the renewable energy standard.

(V1) Electricity from eligible energy resources shal be subject to only one of the
methods for counting kilowatt-hours set forth in subparagraphs (I11), (VI1), and (VII) of this
paragraph (c).

(IX) For purposes of stimulating rural economic development and for projects up to
thirty megawatts of nameplate capacity that have a point of interconnection rated at sixty-nine
kilovolts or less, each kilowatt hour of electricity generated from renewable energy resources
that interconnects to electric transmission or distribution facilities owned by a cooperative
electric association or municipally owned utility may be counted for the life of the project as two
kilowatt hours for compliance with the requirements of this paragraph (c) by qualifying retail
utilities. This multiplier shall not be claimed for interconnections that first occur after December
31, 2014, and shall not be used in conjunction with another compliance multiplier. For
qualifying retail utilities other than investor-owned utilities, the benefits described in this
subparagraph (1X) apply only to the aggregate first one hundred megawatts of nameplate
capacity of projects statewide that report having achieved commercial operations to the
commission pursuant to the procedure described in this subparagraph (1X). To the extent that a
qualifying retail utility claims the benefit described in this subparagraph (1X), those kilowatt-
hours of electricity do not qualify for satisfaction of the distributed generation requirement of
subparagraph (1) of this paragraph (c). The commission shall analyze the implementation of this
subparagraph (1X) and submit areport to the senate local government and energy committee and
the house of representatives committee on transportation and energy, or their successor
committees, by December 31, 2011, regarding implementation of this subparagraph (1X),
including how many megawatts of electricity have been installed or are subject to a power
purchase agreement pursuant to this subparagraph (IX) and whether the commission
recommends that the multiplier established by this subparagraph (1X) should be changed either
in magnitude or expiration date. Any entity that owns or develops a project that will take
advantage of the benefits of this subparagraph (1X) shall notify the commission within thirty
days after signing a power purchase agreement and within thirty days after beginning
commercia operations of an applicable project.

(X) Of the minimum amounts of electricity required to be generated or caused to be
generated by qualifying retail utilities in accordance with subparagraph (V.5) and sub-
subparagraph (D) of subparagraph (V) of this paragraph (c), one-tenth, or one percent of total
retail electricity sales, must be from distributed generation; except that:

(A) For a cooperative electric association that is a qualifying retail utility and that
provides service to fewer than ten thousand meters, the distributed generation component may be
three-quarters of one percent of total retail electricity sales; and

(B) This subparagraph (X) does not apply to a qualifying retail utility that is a municipal
utility.

(d) A system of tradable renewable energy credits that may be used by a qualifying retail
utility to comply with this standard. The commission shall also analyze the effectiveness of
utilizing any regional system of renewable energy credits in existence at the time of its rule-
making process and determine whether the system is governed by rules that are consistent with
the rules established for this article. The commission shall not restrict the qualifying retail
utility's ownership of renewable energy credits if the qualifying retail utility complies with the
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electric resource standard of paragraph (c) of this subsection (1), uses definitions of eligible
energy resources that are limited to those identified in paragraph (a) of this subsection (1), as
clarified by the commission, and does not exceed the retail rate impact established by paragraph
(g) of this subsection (1). Once a qualifying retail utility either receives a permit pursuant to
article 7 or 8 of title 25, C.R.S,, for a generation facility that relies on or is affected by the
definitions of eligible energy resources or enters into a contract that relies on or is affected by the
definitions of eligible energy resources, such definitions apply to the contract or facility
notwithstanding any subsequent alteration of the definitions, whether by statute or rule. For
purposes of compliance with the renewable energy standard, if a generation system uses a
combination of fossil fuel and eligible renewable energy resources to generate electricity, a
qualified retail utility that is not an investor-owned utility may count as eligible renewable
energy only the proportion of the total electric output of the generation system that results from
the use of eligible renewable energy resources.

(e) A standard rebate offer program, under which:

() (A) Each qualifying retail utility, except for cooperative electric associations and
municipaly owned utilities, shall make available to its retail electricity customers a standard
rebate offer of a specified amount per watt for the installation of eligible solar electric generation
on customers' premises up to a maximum of one hundred kilowatts per installation.

(B) The standard rebate offer shall allow the customer's retail electricity consumption to
be offset by the solar electricity generated. To the extent that solar electricity generation exceeds
the customer's consumption during a billing month, such excess electricity shall be carried
forward as a credit to the following month's consumption. To the extent that solar electricity
generation exceeds the customer's consumption during a calendar year, the customer shall be
reimbursed by the qualifying retail utility at its average hourly incremental cost of electricity
supply over the prior twelve-month period unless the customer makes a one-time election, in
writing, to request that the excess electricity be carried forward as a credit from month to month
indefinitely until the customer terminates service with the qualifying retail utility, at which time
no payment shall be required from the qualifying retail utility for any remaining excess
electricity supplied by the customer. The qualifying retail utility shall not apply unreasonably
burdensome interconnection requirements in connection with this standard rebate offer.
Electricity generated under this program shall be €ligible for the qualifying retail utility's
compliance with this article.

(1.5) The amount of the standard rebate offer shall be two dollars per watt; except that
the commission may set the rebate at a lower amount if the commission determines, based upon
a qualifying retail utility's renewable resource plan or application, that market changes support
the change.

(I) Sales of electricity to a consumer may be made by the owner or operator of the solar
electric generation facilities located on the site of the consumer's property if the solar generating
equipment is sized to supply no more than one hundred twenty percent of the average annual
consumption of electricity by the consumer at that site. For purposes of this subparagraph (I1),
the consumer's site shall include all contiguous property owned or leased by the consumer,
without regard to interruptions in contiguity caused by easements, public thoroughfares,
transportation rights-of-way, or utility rights-of-way. If the solar electric generation facility is
not owned by the consumer, then the qualifying retail utility shall not be required by the
commission to pay for the renewable energy credits generated by the facility on any basis other
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than a metered basis. The owner or operator of the solar electric generation facility shall pay the
cost of installing the production meter.

(1) The qualifying retail utility may establish one or more standard offers to purchase
renewable energy credits generated from the eligible solar electric generation on the customer's
premises so long as the generation meets the size and location requirements set forth in
subparagraph (I1) of this paragraph (e) and so long as the generation is five hundred kilowatts or
less in size. When establishing the standard offers, the prices for renewable energy credits should
be set at levels sufficient to encourage increased customer-sited solar generation in the size
ranges covered by each standard offer, but at levels that will still allow the qualifying retail
utility to comply with the electric resource standards set forth in paragraph (c) of this subsection
(1) without exceeding the retail rate impact limit in paragraph (g) of this subsection (1). The
commission shall encourage qualifying retail utilities to design solar programs that alow
consumers of al income levels to obtain the benefits offered by solar electricity generation and
shall alow programs that are designed to extend participation to customers in market segments
that have not been responding to the standard offer program.

(f) Policies for the recovery of costs incurred with respect to these standards for
qualifying retail utilities that are subject to rate regulation by the commission. These policies
must provide incentives to qualifying retail utilities to invest in eligible energy resources and
must include:

() Repealed.

(I Allowing qualifying retail utilities to earn an extra profit on their investment in
eligible energy resource technologies if these investments provide net economic benefits to
customers as determined by the commission. The allowable extra profit in any year shall be the
qualifying retail utility's most recent commission authorized rate of return plus a bonus limited to
fifty percent of the net economic benefit.

(1) Allowing qualifying retail utilities to earn their most recent commission authorized
rate of return, but no bonus, on investments in eligible energy resource technologies if these
investments do not provide a net economic benefit to customers.

(IV) Considering, when the qualifying retail utility applies for a certificate of public
convenience and necessity under section 40-5-101, rate recovery mechanisms that provide for
earlier and timely recovery of costs prudently and reasonably incurred by the qualifying retail
utility in developing, constructing, and operating the eligible energy resource, including:

(A) Rate adjustment clauses until the costs of the eligible energy resource can be
included in the utility's base rates; and

(B) A current return on the utility's capital expenditures during construction at the
utility's weighted average cost of capital, including its most recently authorized rate of return on
equity, during the construction, startup, and operation phases of the eligible energy resource.

(V) If the commission approves the terms and conditions of an eligible energy resource
contract between the qualifying retail utility and another party, the contract and its terms and
conditions shall be deemed to be a prudent investment, and the commission shall approve retail
rates sufficient to recover al just and reasonable costs associated with the contract. All contracts
for acquisition of eligible energy resources shall have a minimum term of twenty years; except
that the contract term may be shortened at the sole discretion of the seller. All contracts for the
acquisition of renewable energy credits from solar electric technologies located on site at
customer facilities shall also have a minimum term of twenty years; except that such contracts
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for systems of between one hundred kilowatts and one megawatt may have a different term if
mutually agreed to by the parties.

(V1) A requirement that qualifying retail utilities consider proposals offered by third
parties for the sale of renewable energy or renewable energy credits. The commission may
develop standard terms for the submission of such proposals.

(VII) A requirement that all distributed renewable electric generation facilities with a
nameplate rating of one megawatt or more be registered with a renewable energy generation
information tracking system designated by the commission.

(g) Retail rateimpact rule:

(1) (A) Except as otherwise provided in subparagraph (1V) of this paragraph (g), for each
qualifying utility, the commission shall establish a maximum retail rate impact for this section
for compliance with the electric resource standards of two percent of the total electric bill
annually for each customer. The retail rate impact shall be determined net of new alternative
sources of electricity supply from noneligible energy resources that are reasonably available at
the time of the determination.

(B) If the retail rate impact does not exceed the maximum impact permitted by this
paragraph (g), the qualifying utility may acquire more than the minimum amount of eligible
energy resources and renewable energy credits required by this section. At the request of the
qualifying retail utility and upon the commission's approval, the qualifying retail utility may
advance funds from year to year to augment the amounts collected from retail customers under
this paragraph (g) for the acquisition of more eligible energy resources. Such funds shall be
repaid from future retail rate collections, with interest calculated at the qualifying retail utility's
after-tax weighted average cost of capital, so long as the retail rate impact does not exceed two
percent of the total annual electric bill for each customer.

(C) As between residential and nonresidential retail distributed generation, the
commission shall direct the utility to allocate its expenditures according to the proportion of the
utility's revenue derived from each of these customer groups; except that the utility may acquire
retail distributed generation at levels that differ from these group allocations based upon market
response to the utility's programs.

(I1) Each wholesale energy provider shall offer to its wholesale customers that are
cooperative electric associations the opportunity to purchase their load ratio share of the
wholesale energy provider's electricity from eligible energy resources. If a wholesale customer
agrees to pay the full costs associated with the acquisition of eligible energy resources and
associated renewable energy credits by its wholesale provider by providing notice of its intent to
pay the full costs within sixty days after the wholesale provider extends the offer, the wholesale
customer shall be entitled to receive the appropriate credit toward the renewable energy standard
as well as any associated renewable energy credits. To the extent that the full costs are not
recovered from wholesale customers, a qualifying retail utility shall be entitled to recover those
costs from retail customers.

(1)  Subject to the maximum retail rate impact permitted by this paragraph (g), the
qualifying retail utility shall have the discretion to determine, in a nondiscriminatory manner, the
price it will pay for renewable energy credits from on-site customer facilities that are no larger
than five hundred kilowatts.

(IV) (A) For cooperative eectric associations, the maximum retail rate impact for this
section is two percent of the total electric bill annually for each customer.
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(B) Notwithstanding subparagraph (1) of this paragraph (g), the commission may ensure
that customers who install distributed generation continue to contribute, in a nondiscriminatory
fashion, their fair share to their utility's renewable energy program fund or equivalent renewable
energy support mechanism even if such contribution results in a charge that exceeds two percent
of such customers annual electric bills.

(h) Annual reports. Each qualifying retail utility shall submit to the commission an
annual report that provides information relating to the actions taken to comply with this article
including the costs and benefits of expenditures for renewable energy. The report shall be within
the time prescribed and in aformat approved by the commission.

(i) Rules necessary for the administration of this article including enforcement
mechanisms necessary to ensure that each qualifying retail utility complies with this standard,
and provisions governing the imposition of administrative penalties assessed after a hearing held
by the commission pursuant to section 40-6-109. The commission shall exempt a qualifying
retail utility from administrative penalties for an individual compliance year if the utility
demonstrates that the retail rate impact cap described in paragraph (g) of this subsection (1) has
been reached and the utility has not achieved full compliance with paragraph (c) of this
subsection (1). The qualifying retail utility's actions under an approved compliance plan shall
carry a rebuttable presumption of prudence. Under no circumstances shall the costs of
administrative penalties be recovered from Colorado retail customers.

(1.5) Notwithstanding any provision of law to the contrary, paragraph (e) of subsection
(1) of this section shall not apply to a municipally owned utility or to a cooperative electric
association.

(2) (Deleted by amendment, L. 2007, p. 257, § 1, effective March 27, 2007.)

(3) Each municipally owned electric utility that is a qualifying retail utility shall
implement a renewable energy standard substantially similar to this section. The municipally
owned utility shall submit a statement to the commission that demonstrates such municipal
utility has a substantially similar renewable energy standard. The statement submitted by the
municipally owned utility is for informational purposes and is not subject to approval by the
commission. Upon filing of the certification statement, the municipally owned utility shall have
no further obligations under subsection (1) of this section. The renewable energy standard of a
municipally owned utility shall, at a minimum, meet the following criteria:

(8 The eligible energy resources shall be limited to those identified in paragraph (a) of
subsection (1) of this section;

(b) The percentage requirements shall be equal to or greater in the same years than those
identified in subparagraph (V) of paragraph (c) of subsection (1) of this section, counted in the
manner allowed by said paragraph (c); and

(c) The utility must have an optional pricing program in effect that allows retail
customers the option to support through utility rates emerging renewabl e energy technologies.

(4) For municipal utilities that become qualifying retail utilities after December 31,
2006, the percentage requirements identified in subparagraph (V) of paragraph (c) of subsection
(1) of this section shall begin in thefirst calendar year following qualification as follows:

(@) Yearsonethrough three: One percent of retail electricity sales;

(b) Yearsfour through seven: Three percent of retail electricity sales;

(c) Yearseight through twelve: Six percent of retail electricity sales; and

(d) Yearsthirteen and thereafter: Ten percent of retail electricity sales.
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(5) Procedurefor exemption and inclusion - election.

(@) (Deleted by amendment, L. 2007, p. 257, 8 1, effective March 27, 2007.)

(b) The board of directors of each municipally owned electric utility not subject to this
section may, at its option, submit the question of itsinclusion in this section to its consumers on
aone meter equals one vote basis. Approval by a majority of those voting in the election shall be
required for such inclusion, providing that a minimum of twenty-five percent of eligible
consumers participates in the election.

(5.5) Each cooperative electric association that is a qualifying retail utility shall submit
an annual compliance report to the commission no later than June 1 of each year in which the
cooperative electric association is subject to the renewable energy standard requirements
established in this section. The annual compliance report shall describe the steps taken by the
cooperative electric association to comply with the renewable energy standards and shall include
the same information set forth in the rules of the commission for jurisdictional utilities.
Cooperative electric associations shall not be subject to any part of the compliance report review
process as provided in the rules for jurisdictional utilities. Cooperative € ectric associations shall
not be required to obtain commission approva of annual compliance reports, and no additional
regulatory authority of the commission other than that specifically contained in this subsection
(5.5) is created or implied by this subsection (5.5).

(6) (Deleted by amendment, L. 2007, p. 257, § 1, effective March 27, 2007.)

(7) (&) Definitions. For purposes of this subsection (7), unless the context otherwise
requires:

() "Customer-generator" means an end-use electricity customer that generates electricity
on the customer's side of the meter using eligible energy resources.

(I "Municipaly owned utility" means a municipally owned utility that serves five
thousand customers or more.

(b) Each municipally owned utility shall allow a customer-generator's retail electricity
consumption to be offset by the electricity generated from eligible energy resources on the
customer-generator's side of the meter that are interconnected with the facilities of the
municipally owned utility, subject to the following:

() Monthly excess generation. If a customer-generator generates electricity in excess
of the customer-generator's monthly consumption, all such excess energy, expressed in kilowatt-
hours, shall be carried forward from month to month and credited at aratio of one to one against
the customer-generator's energy consumption, expressed in kilowatt-hours, in subsequent
months.

(I Annual excess generation. Within sixty days after the end of each annual period, or
within sixty days after the customer-generator terminates its retail service, the municipaly
owned utility shall account for any excess energy generation, expressed in kilowatt-hours,
accrued by the customer-generator and shall credit such excess generation to the customer-
generator in a manner deemed appropriate by the municipally owned utility.

(1) Nondiscriminatory rates. A municipally owned utility shall provide net metering
service at nondiscriminatory rates.

(IV) Interconnection standards. Each municipaly owned utility shall adopt and post
small generation interconnection standards and insurance requirements that are functionally
similar to those established in the rules promulgated by the public utilities commission pursuant
to this section; except that the municipaly owned utility may reduce or waive any of the
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insurance requirements. If any customer-generator subject to the size specifications specified in
subparagraph (V) of this paragraph (b) is denied interconnection by the municipally owned
utility, the utility shall provide a written technical or economic explanation of such denial to the
customer.

(V) Size specifications. Each municipally owned utility may allow customer-generators
to generate electricity subject to net metering in amounts in excess of those specified in this
subparagraph (V), and shall allow:

(A) Residential customer-generators to generate electricity subject to net metering up to
ten kilowatts; and

(B) Commercia or industrial customer-generators to generate electricity subject to net
metering up to twenty-five kilowatts.

(8) Qualifying wholesale utilities - definition - electric resour ce standard - tradable
credits - reports. (@) Definition. Each generation and transmission cooperative electric
association that provides wholesale electric service directly to Colorado electric associations that
are its members is a qualifying wholesale utility. Commission rules adopted under subsections
(1) to (7) of this section do not apply directly to qualifying wholesale utilities, and this
subsection (8) does not provide the commission with additional regulatory authority over
qualifying wholesale utilities.

(b) Electric resource standard. Notwithstanding any other provision of law, each
qualifying wholesale utility shall generate, or cause to be generated, at least twenty percent of
the energy it provides to its Colorado members at wholesale from eligible energy resources in
the year 2020 and thereafter. If, and to the extent that, the purchase of energy generated from
eligible energy resources by a Colorado member from a qualifying wholesale utility would cause
an increase in rates for the Colorado member that exceeds the retail rate impact limitation in sub-
subparagraph (A) of subparagraph (1V) of paragraph (g) of subsection (1) of this section, the
obligation imposed on the qualifying wholesale utility is reduced by the amount of such energy
necessary to enable the Colorado member to comply with the rate impact limitation.

(c) A quaifying wholesale utility may count the energy generated or caused to be
generated from eligible energy resources by its Colorado members or by the qualifying
wholesale utility on behalf of its Colorado members pursuant to subparagraph (V) of paragraph
(c) of subsection (1) of this section toward compliance with the energy resource standard
established in this subsection (8).

(d) Preferences for certain eligible energy resources and the limit on their applicability
established in subparagraph (VI11) of paragraph (c) of subsection (1) of this section may be used
by a qualifying wholesale utility in meeting the energy resource standard established in this
subsection (8).

(e) Tradable renewable energy credits. A qualifying wholesale utility shall use a
system of tradable renewable energy credits to comply with the electric resource standard
established in this subsection (8); except that a renewable energy credit acquired under this
subsection (8) expires at the end of the fifth calendar year following the calendar year in which it
was generated.

(f) In implementing the electric resource standard established in this subsection (8), a
qualifying wholesale utility shall assure that the costs, both direct and indirect, attributable to
compliance with the standard are recovered from its Colorado members. The qualifying
wholesale utility shall employ such cost allocation methods as are required to assure that any
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direct or indirect costs attributable to compliance with the standard established in this subsection
(8) do not affect the cost or price of the qualifying wholesale utility's sales to customers outside
of Colorado.

(9 Reports. Each qualifying wholesale utility shall submit an annual report to the
commission no later than June 1, 2014, and June 1 of each year thereafter. In addition, the
qualifying wholesale utility shall post an electronic copy of each report on its website and shall
provide the commission with an electronic copy of the report. In each report, the qualifying
wholesale utility shall:

(I) Describe the stepsit took during the immediately preceding twelve months to comply
with the electric resource standard established in this subsection (8);

(IN) In the years before 2020, describe whether it is making sufficient progress toward
meeting the standard in 2020 or is likely to meet the 2020 standard early. If it is not making
sufficient progress toward meeting the standard in 2020, it shall explain why and shall indicate
the steps it intends to take to increase the pace of progress; and

(1) In 2020 and thereafter, describe whether it has achieved compliance with the
electric resource standard established in this subsection (8) and whether it anticipates continuing
to do so. If it has not achieved such compliance or does not anticipate continuing to do so, it
shall explain why and shall indicate the stepsit intends to take to meet the standard and by what
date.

(h) Nothing in this subsection (8) amends or waives any provision of subsections (1) to
(7) of this section.

Source: Initiated 2004: Entire section added, see L. 2005, p. 2337, effective December
1, 2004, proclamation of the Governor issued December 1, 2004. L. 2005: Entire section
amended, p. 234, § 1, effective August 8; (6) added by revision, see L. 2005, p. 2340, § 3. L.
2007: Entire section amended, p. 257, 8 1, effective March 27. L. 2008: (7) added, p. 190, § 3,
effective August 5. L. 2009: (1)(c)(I1), (1)(e), and (1)(f)(V) amended and (1.5) added, (SB 09-
051), ch. 157, p. 678, § 11, effective September 1. L. 2010: IP(1), (1)(a), (L)(c)(1), (1)(c)(1l),
D), @)(©aV), @)V, @MED), @WHOAV), 1)@, 1)@, (1)(@)(V), and
(2)(i) amended and (1)(e)(1.5) and (1)(f)(VII) added, (HB 10-1001), ch. 37, pp. 144, 147, 148, 88
1, 2, 3, effective August 11; (1)(c)(VI)(A) amended and (1)(c)(IX) added, (HB 10-1418), ch.
406, p. 2007, 8 1, effective August 11; (1)(d) amended, (SB 10-177), ch. 392, p. 1864, § 7,
effective August 11. L. 2013: IP(2), (1)(a), (1)(c)(IN(A), (D)), IP)(c)(V), IP(1)(c)(V]),
(DEVIA), IP)(F), (1)(9)(N(A), and (1)(9)(IV)(A) amended and (1)(c)(V.5), (1)(c)(X), and
(8) added, (SB 13-252), ch. 414, p. 2452, § 1, effective July 1. L. 2015: (21)(c)(VII) amended,
(SB 15-254), ch. 257, p. 934, § 1, effective May 29; (1)(c)(I1)(A.5) added, (SB 15-046), ch. 142,
p. 433, 8 1, effective August 5; (1)(c)(11)(D) added, (HB 15-1377), ch. 200, p. 691, 8§ 1, effective
August 5. L. 2019: IP(1) amended and (1)(f)(I) repealed, (SB 19-236), ch. 359, p. 3291, § 4,
effective May 30.

Editor's note: (1) A declaration of intent was contained in the initiated measure,
Amendment 37, and is reproduced below:

SECTION 1. Legidative declaration of intent:
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Energy is critically important to Colorado's welfare and development, and its use has a
profound impact on the economy and environment. Growth of the state's population and
economic base will continue to create a need for new energy resources, and Colorado's
renewable energy resources are currently underutilized.

Therefore, in order to save consumers and businesses money, attract new businesses and
jobs, promote development of rural economies, minimize water use for electricity generation,
diversify Colorado's energy resources, reduce the impact of volatile fuel prices, and improve the
natural environment of the state, it is in the best interests of the citizens of Colorado to develop
and utilize renewable energy resources to the maximum practicable extent.

(2) Thisinitiated measure was approved by a vote of the registered electors of the state
of Colorado on November 2, 2004. The vote count for the measure was as follows:

FOR: 1,066,023
AGAINST: 922,577
(3) Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019, provides
that the act changing this section applies to conduct, including power purchase agreements
entered into and utility rate-based property development, occurring on or after May 30, 2019.

40-2-125. Eminent domain restrictions. (1) A qualifying retail utility shal not have
the authority to condemn or exercise the power of eminent domain over any rea estate, right-of-
way, easement, or other right pursuant to section 38-2-101, C.R.S,, to site the generation
facilities of a renewable energy system used in whole or in part to meet the electric resource
standards set forth in section 40-2-124. This section shall not be construed to limit the authority
of ahome rule municipality under article XX of the Colorado constitution.

(2) Section 3 of this initiated measure provides that this section and section 40-2-124
shall be effective December 1, 2004.

Source: Initiated 2004: Entire section added, see L. 2005, p. 2337, effective December
1, 2004, proclamation of the Governor issued December 1, 2004. L. 2005: Entire section
amended, p. 238, § 2, effective August 8; (2) added by revision, see L. 2005, p. 2340, 8§ 3.

Editor's note: (1) A declaration of intent was contained in the initiated measure,
Amendment 37, and is reproduced below:

SECTION 1. Legidative declaration of intent:

Energy is critically important to Colorado's welfare and development, and its use has a
profound impact on the economy and environment. Growth of the state's population and
economic base will continue to create a need for new energy resources, and Colorado's
renewable energy resources are currently underutilized.

Therefore, in order to save consumers and businesses money, attract new businesses and
jobs, promote development of rural economies, minimize water use for electricity generation,
diversify Colorado's energy resources, reduce the impact of volatile fuel prices, and improve the
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natural environment of the state, it is in the best interests of the citizens of Colorado to develop
and utilize renewable energy resources to the maximum practicable extent.

(2) Thisinitiated measure was approved by a vote of the registered electors of the state
of Colorado on November 2, 2004. The vote count for the measure was as follows:

FOR: 1,066,023
AGAINST: 922,577

40-2-125.5. Carbon dioxide emission reductions - goal to eliminate by 2050 -
legidlative declaration - interim targets - submission and approval of plans - definitions -
cost recovery - reports - rules. (1) Legidative declaration. The general assembly finds and
declares that:

(&) It is a matter of statewide importance to promote the development of cost-effective
clean energy and new technologies and reduce the carbon dioxide emissions from the Colorado
electric generating system;

(b) The creation of a low-cost, reliable, and clean electricity system is critica to
achieving the level of greenhouse gas emissions necessary to avoid the worst impacts of climate
change and advancing a robust and efficient low-carbon economy for the state of Colorado and
the nation;

(c) Technology advancement has already alowed Colorado to achieve reductions in
carbon dioxide emissions from the electric utility sector, and continued technology development
is key to extend progress toward areliable, low-cost, clean energy future;

(d) Alternative financing mechanisms may result in lower costs to electric utility
customers; therefore, it is helpful to provide alternative financing mechanisms that utilities may
use to reduce the total amount of costs being included in customer rates resulting from
accelerating the retirement of electric generating facilities; and

(e) A bold clean energy policy will support this progress and allow Coloradans to enjoy
the benefits of reliable clean energy at an affordable cost.

(2) Definitions. Asused in this section, unless the context otherwise requires:

(@ "Clean energy plan” means a plan filed by a qualifying retail utility as part of its
electric resource plan to reduce the qualifying retail utility's carbon dioxide emissions associated
with electricity sales to the qualifying retail utility's electricity customers by eighty percent from
2005 levels by 2030, and that seeks to achieve providing its customers with energy generated
from one-hundred-percent clean energy resources by 2050.

(b) "Clean energy resource” means any electricity-generating technology that generates
or stores electricity without emitting carbon dioxide into the atmosphere. Clean energy resources
include, without limitation, eligible energy resources as defined in section 40-2-124 (1)(a).

(c) () "Qualifying retail utility" means aretail utility providing electric service to more
than five hundred thousand customers in this state or any other electric utility that opts in
pursuant to subsection (3)(b) of this section.

(>IN "Qualifying retail utility" does not include a municipally owned utility.

(3) Clean energy targets. (@) In addition to the other requirements of this section, a
qualifying retail utility shall meet the following clean energy targets:
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() By 2030, the qualifying retail utility shall reduce the carbon dioxide emissions
associated with eectricity sales to the qualifying retail utility's electricity customers by eighty
percent from 2005 levels.

(I1) For the years 2050 and thereafter, or sooner if practicable, the qualifying retail utility
shall seek to achieve the goal of providing its customers with energy generated from one-
hundred-percent clean energy resources so long as doing so is technically and economically
feasible, in the public interest, and consistent with the requirements of this section.

(1) The qualifying retail utility shall retire renewable energy credits established under
section 40-2-124 (1)(d), in the year generated, by any eligible energy resources used to comply
with the requirements of this section.

(b) Any other electric public utility may opt into the full terms of this entire section upon
notification to the commission.

(4) Submission and approval of plans. (a) The first electric resource plan that a
qualifying retail utility files with the commission after January 1, 2020, must include a clean
energy plan that will achieve the clean energy target set forth in subsection (3)(a)(l) of this
section and make progress toward the one-hundred-percent clean energy goa set forth in
subsection (3)(a)(ll) of this section in accordance with the following:

(I) The electric resource plan containing the clean energy plan must utilize a resource
acquisition period that extends through 2030.

(I1) The clean energy plan submitted to the commission must set forth a plan of actions
and investments by the qualifying retail utility projected to achieve compliance with the clean
energy targets in subsections (3)(a)(1) and (3)(a)(ll) of this section and that result in an
affordable, reliable, and clean electric system.

(1) In the electric resource plan that includes the clean energy plan, the qualifying retail
utility shall clearly distinguish between the set of resources necessary to meet customer demands
in the resource acquisition period and the additional clean energy plan activities that may be
undertaken to meet the clean energy target in subsection (3)(a)(l) of this section, which may
create an additional resource need for the clean energy plan. These activities may include
retirement of existing generating facilities, changes in system operation, or any other necessary
actions.

(IV) After conducting any procurement process pursuant to subsection (5)(b) of this
section or otherwise, the qualifying retail utility shall set forth the actions and investments
required to fill the additional resource need identified for the clean energy plan to satisfy the
clean energy target in subsection (3)(a)(l) of this section. These actions and investments may
include development of new clean energy resources, development of new transmission and other
supporting infrastructure, and clean energy resource acquisitions. Any new transmission
development is subject to existing commission and stakeholder transmission planning processes,
as applicable.

(V) The clean energy plan must describe the effect of the actions and investments
included in the clean energy plan on the safety, reliability, renewable energy integration, and
resilience of electric servicein the state of Colorado.

(V1) The clean energy plan must set forth the projected cost of its implementation and
anticipated reductions in carbon dioxide and other emissions.

(VI) If the clean energy plan includes accelerated retirement of any existing generating
facilities, the clean energy plan must include workforce transition and community assistance
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plans for utility workers impacted by any clean energy plan and a plan to pay community
assistance to any local government or school district, the voters of which have approved projects
the costs of which are expected to be paid for from property taxes that are directly impacted by
the accelerated retirement of the electric generating facility in an amount equal to the costs of the
voter-approved projects that were expected to be paid from the revenue sources directly
impacted by the accelerated retirement of the projects, including but not limited to the payment
of bonds, notes, or other multiple-fiscal year obligations or |ease purchase agreements that have
been issued or entered into to pay the costs of such projects. Any payment of community
assistance shall be reduced on an equivalent basis to the extent that property tax is derived from
new electric infrastructure developed in the same impacted community. The qualifying retail
utility may propose a cost-recovery mechanism to recover the prudently incurred costs of any
workforce transition and community assistance plans, while giving due consideration to the
impact on low-income customers. The qualifying retail utility will not earn its authorized rate of
return on any noncapital costs incurred as part of any workforce transition plan. The workforce
transition and community assistance plans must include, to the extent feasible, estimates of:

(A) The number of workers employed by the utility or a contractor of the utility at the
electric generating facility;

(B) The total number of existing workers with jobs that will be retained and the total
number of existing workers with jobs that will be eliminated due to the retirement of the electric
generating facility;

(C) With respect to the existing workers with jobs that will be eliminated due to the
retirement of the electric generating facility, the total number and number by job classification of
workers for whom: Employment will end without being offered other employment by the utility;
the workers will retire as planned, be offered early retirement, or leave voluntarily; the workers
will be retained by being transferred to other electric generating facilities or offered other
employment by the utility; and the workers will be retrained to continue to work for the utility in
anew job classification;

(D) If the utility is replacing the electric generating facility being retired with a new
electric generating facility: The number of workers from the retired electric generating facility
that will be offered employment at the new electric generating facility and the number of jobs at
the new eectric generating facility that will be outsourced to subcontractors. The utility shall
develop a training or apprenticeship program, under the terms of an applicable collective
bargaining agreement, if any, for the maintenance and operation of any new combination
generation and storage facility owned by the utility that does not emit carbon dioxide, to which
facility displaced workers may transfer as appropriate.

(V1) If the minimum amounts of electricity from eligible energy resources set forth in
section 40-2-124 (1)(c) are satisfied, a qualifying retail utility may propose to use up to one-half
of the funds collected annually under section 40-2-124 (1)(g), as well as any accrued funds, to
recover the incremental cost of clean energy resources and their directly related interconnection
facilities. The utility may account for these funds in calculating the cost of the plan.

(b) The division of administration in the department of public health and environment
shall participate in any proceeding seeking approval of a clean energy plan developed by a
qualifying retail utility pursuant to this section. The division shall describe the methods of
measuring carbon dioxide emissions and shall verify the projected carbon dioxide emission
reductions as aresult of the clean energy plan.
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(c) After consulting with the ar quality control commission, the division of
administration shall determine whether a clean energy plan as filed under this section will result
in an eighty-percent reduction, relative to 2005 levels, in carbon dioxide emissions from the
qualifying retail utility's Colorado electricity sales by 2030 and is otherwise consistent with any
greenhouse gas emission reduction goals established by the state of Colorado. The division shall
publish, and shall report to the public utilities commission, the division's calculation of carbon
dioxide emission reductions attributable to any approved clean energy plan. Nothing in the
division's engagement in this process shall be construed to diminish or override the commission's
authority under thistitle 40.

(d) The commission shall approve the clean energy plan if the commission finds it to be
in the public interest and consistent with the clean energy target in subsection (3)(a)(l) of this
section, and the commission may modify the plan if the modification is necessary to ensure that
the plan is in the public interest. In evaluating whether a clean energy plan submitted to the
commission isin the public interest, the commission shall consider the following factors, among
other relevant factors as defined by the commission:

(1) Reductions in carbon dioxide and other emissions that will be achieved through the
clean energy plan and the environmental and health benefits of those reductions;

(I The feasibility of the clean energy plan and the clean energy plan's impact on the
reliability and resilience of the electric system. The commission shall not approve any plan that
does not protect system reliability.

(1)  Whether the clean energy plan will result in a reasonable cost to customers, as
evaluated on a net present value basis. In evaluating the cost impacts of the clean energy plan,
the commission shall consider the effect on customers of the projected costs associated with the
plan as set forth in subsection (4)(a)(VI) of this section as well as any projected savings
associated with the plan, including projected avoided fuel costs.

(e) If the commission finds that approval of the clean energy plan is not in the public
interest, or if the commission modifies the plan, the utility may choose to submit an amended
plan to the commission for approval in lieu of having no plan or implementing the modified
plan. No clean energy plan is effective without commission approval.

(5 Regulatory matters. (a) Ensuring retail rate stability. (I) The commission shall
establish a maximum electric retail rate impact of one and one-half percent of the total electric
bill annually for each customer for implementation of the approved additional clean energy plan
activities, consistent with this subsection (5). Nothing in this subsection (5)(a) supersedes
subsection (3)(a)(l) of this section.

(I A qualifying retail utility shall collect revenues for the additional clean energy plan
activities through a clean energy plan revenue rider assessed on a percentage basis on all retail
customer bills, as deemed prudent by the commission. The revenue rider may be established as
early as the year following approval of a clean energy plan by the commission, and the
qualifying retail utility may propose a commencement date and level no greater than the
maximum electric retail rate impact. The revenue rider shall afford the qualifying retail utility
cost-recovery treatment up to the maximum electric retail rate impact until the first rate case
following the final implementation of the clean energy plan, at which time the remaining costs
and savings associated with the clean energy plan will be incorporated into base rates. The
qualifying retail utility may propose to adjust the level of the retail rate rider over time so long as
it does not exceed the maximum retail rate impact and as deemed prudent by the commission.
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Nothing in this subsection (5) affects the commission's authority to evaluate the prudence of
costs associated with approved clean energy plan activities.

(1) The clean energy plan revenue rider will be utilized for costs of a qualifying retail
utility's clean energy plan capital investments and operating and related expenses, exclusive of:

(A) Fuel and transmission costs;

(B) Costs associated with the capital investments and operating and related expenses
within the overall approved resource portfolio necessary to fully satisfy the resource need
identified for the electric resource plan without the clean energy plan;

(C) The incremental costs of eligible energy resources recovered with funds collected
under section 40-2-124 (1)(g); and

(D) The incremental costs of any clean energy resources and their directly related
interconnection facilities that, subject to commission approval, are recovered with funds
collected under section 40-2-124 (1)(g) in accordance with subsection (4)(a)(VIIl) of this
section. Savings associated with the plan will return to customers through existing rate riders and
base rate adjustments.

(IV) The clean energy plan revenue rider shall afford customers certainty on the
maximum rate impact of the approved additional clean energy plan activities through at least
calendar year 2030. Annually, the qualifying retail utility shall file a report with the commission
indicating, at a minimum:

(A) The amount of rider collections,

(B) The revenue requirement associated with the approved additional clean energy plan
activities to be paid for from the rider collections,

(C) Any positive or negative rider account balance;

(D) Interest expense associated with the revenue rider balance; and

(E) Any other information required by the commission.

(V) Inthefirst rate case following the final implementation of the clean energy plan, the
commission shall conduct a fina reconciliation of the clean energy plan revenue rider and
determine how to account for any positive or negative rider balance. In the manner determined
by the commission, any remaining positive balance shall be returned to customers or used to
reduce customer rates and any negative balance shall be incorporated into the qualifying retail
utility's rates.

(b) The qualifying retail utility shall utilize a competitive bidding process, as defined by
the commission in rules, to procure any energy resources to fill the cumulative resource need
derived from the electric resource plan and the clean energy plan in subsection (4)(a)(l11) of this
section. The commission shall allow the qualifying retail utility, inclusive of any ownership by
its affiliates, to own atarget of fifty percent of the energy and capacity associated with the clean
energy resources and any other energy resources developed or acquired to meet the resource
need, as well as all associated infrastructure, if the commission finds the cost of utility or
affiliate ownership of the generation assets comes at a reasonable cost and rate impact. Utility
ownership may come from utility or affiliate self-builds, build-transfers from independent power
producers, or sales of existing assets from independent power producers or similar commercial
arrangements. Nothing in this subsection (5)(b) aters the commission's authority under
subsection (4)(d) of this section.
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(c) Any actions, including transmission development, taken by the qualifying retail
utility shall be presumed prudent to the extent those actions are a part of an approved clean
energy plan.

(d) For the purposes of this section, the clean energy target evaluation will be based
upon the qualifying retail utility's electricity sales within its electric service territory as it existed
on January 1, 2019. In the event of a significant acquisition, the qualifying retail utility may file
within one year after the acquisition an additional clean energy plan to address that acquisition,
and the commission shall consider the additional clean energy plan consistent with the goals of
this section.

(e) The commission may, on its own motion or upon application by a qualifying retail
utility, amend an approved clean energy plan if amendment is necessary to ensure the reliability
and resilience of the electric system. The commission may require the qualifying retail utility to
provide such periodic reports on the reliability and resiliency of the electric system as it may
deem appropriate to ensure the clean energy plan does not adversely impact reliability or
resiliency.

(f) The commission shall consider affected communities within the filing qualifying
retail utility's service territory with a tangible and pecuniary interest, and organizations
representing those communities shall be presumed to have standing in a proceeding seeking
approval of any clean energy plan filed pursuant to this section.

(@) () A clean energy plan voluntarily filed by a municipal utility or a cooperative
electric association that has voted to exempt itself from regulation by the commission pursuant
to article 9.5 of thistitle 40 shall be deemed approved by the commission asfiled if:

(A) Thedivision of administration, in consultation with the commission, verifies that the
plan demonstrates that, by 2030, the municipal utility or cooperative electric association will
achieve at least an eighty-percent reduction in greenhouse gas emissions caused by the entity's
Colorado electricity sales relative to 2005 levels; and

(B) The clean energy plan has previously been approved by a vote of the entity's
governing body.

(I Voluntary submission of a clean energy plan by a municipal utility or a cooperative
electric association does not alter the entity's regulatory status with respect to the commission,
including under article 9.5 of thistitle 40.

(h) Nothing in this subsection (5) precludes the use of bonds as a mechanism for
recovering utility capital in aretired electric generating facility.

(6) Reports. One year after approva of any electric resource plan that incorporates a
clean energy plan, the qualifying retail utility shall prepare a report to the governor, the genera
assembly, the public utilities commission, and the air quality control commission outlining
progress toward the clean energy targets set forth in this section. The report must set forth the
clean energy resources developed under any clean energy plan, the cost and customer impact of
those clean energy resources, the effect of any approved clean energy plan on system reliability,
and any other relevant information. The report must also identify the need for new or additional
technology devel opment necessary to achieve the clean energy targets of this section.

(7) Future €eectric resource plans. Any electric resource plan submitted to the
commission after approval of the clean energy plan must include an update on the progress made
toward the approved clean energy plan, as well as actions and investments by the qualifying
retail utility projected to achieve compliance with the emission reduction target identified in
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subsection (3)(a)(l) of this section and make progress toward the one-hundred-percent clean
energy goal set forth in subsection (3)(a)(ll) of this section. The commission may solicit input
from the divison of administration for assistance in evaluating the emission reductions
associated with any future electric resource plan and consistent with the clean energy targets of
this section. The commission shall review the qualifying retail utility's actions and investments
in accordance with the standards set forth in subsection (4)(d) of this section.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3291, 8§ 5, effective May
30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-2-126. Transmission facilities - biennial review - energy resource zones -
definitions - plans - approval - cost recovery. (1) As used in this section, "energy resource
zone" means a geographic area in which transmission constraints hinder the delivery of
electricity to Colorado consumers, the development of new electric generation facilities to serve
Colorado consumers, or both.

(2) Biennidly, on or before a date determined by the commission, commencing in 2016,
each Colorado electric utility subject to rate regulation by the commission shall:

() Designate energy resource zones,

(b) Develop plans for the construction or expansion of transmission facilities necessary
to deliver electric power consistent with the timing of the development of beneficial energy
resources located in or near such zones;

(c) Consider how transmission can be provided to encourage local ownership of
renewable energy facilities, whether through renewable energy cooperatives as provided in
section 7-56-210, C.R.S,, or otherwise; and

(d) Submit proposed plans, designations, and applications for certificates of public
convenience and necessity to the commission for review pursuant to subsection (3) of this
section.

(3 The commission shall approve a utility's application for a certificate of public
convenience and necessity for the construction or expansion of transmission facilities pursuant to
paragraph (b) of subsection (2) of this section if the commission finds that:

(@) The construction or expansion is required to ensure the reliable delivery of electricity
to Colorado consumers or to enable the utility to meet the renewable energy standards set forth
in section 40-2-124; and

(b) The present or future public convenience and necessity require such construction or
expansion.

(4) Repeded.

Source: L. 2007: Entire section added, p. 266, 8 2, effective March 27. L. 2016: IP(2)
and (2)(d) amended and (4) repealed, (HB 16-1091), ch. 48, p. 114, § 1, effective August 10.
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Cross references. For the legidative declaration contained in the 2007 act enacting this
section, see section 1 of chapter 61, Session Laws of Colorado 2007.

40-2-127. Community energy funds - community solar gardens - definitions - rules -
legidative declaration - repeal. (1) Legidative declaration. The general assembly hereby
finds and declares that:

(& Loca communities can benefit from the further development of renewable energy,
energy efficiency, conservation, and environmental improvement projects, and the genera
assembly hereby encourages electric utilities to establish community energy funds for the
development of such projects;

(b) It isin the public interest that broader participation in solar electric generation by
Colorado residents and commercial entities be encouraged by the development and deployment
of distributed solar electric generating facilities known as community solar gardens, in order to:

() Provide Colorado residents and commercial entities with the opportunity to
participate in solar generation in addition to the opportunities available for rooftop solar
generation on homes and businesses,

(I Allow renters, low-income utility customers, and agricultural producers to own
interests in solar generation facilities;

(1) Allow interestsin solar generation facilities to be portable and transferrable; and

(IV) Leverage Colorado's solar generating capacity through economies of scale.

(2) Definitions. Asused in this section, unless the context otherwise requires:

(8 The definitionsin section 40-2-124 apply; and

(b) Inaddition:

() (A) "Community solar garden" means a solar electric generation facility with a
nameplate rating within the range specified under subsection (2)(b)(1)(D) of this section that is
located in or near a community served by a qualifying retail utility where the beneficial use of
the electricity generated by the facility belongs to the subscribers to the community solar garden.
There shall be at least ten subscribers. The owner of the community solar garden may be the
qualifying retail utility or any other for-profit or nonprofit entity or organization, including a
subscriber organization organized under this section, that contracts to sell the output from the
community solar garden to the qualifying retail utility. A community solar garden shall be
deemed to be "located on the site of customer facilities'.

(B) A community solar garden shall constitute "retail distributed generation” within the
meaning of section 40-2-124, as amended by House Bill 10-1001, enacted in 2010.

(C) Notwithstanding any provision of this section or section 40-2-124 to the contrary, a
community solar garden constitutes retail distributed generation for purposes of a cooperative
electric association's compliance with the applicable renewable energy standard under section
40-2-124.

(D) A community solar garden must have a nameplate rating of five megawatts or less;
except that the commission may, in rules adopted pursuant to subsection (3)(b) of this section,
approve the formation of a community solar garden with a nameplate rating of up to ten
megawatts on or after July 1, 2023.

(I1) "Subscriber" means a retail customer of a qualifying retail utility who owns a
subscription and who has identified one or more physical locations to which the subscription is
attributed. Such physical locations must be within the service territory of the same qualifying
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retail utility as the community solar garden. The subscriber may change from time to time the
premises to which the community solar garden electricity generation shall be attributed, so long
as the premises are within the same service territory.

(1) "Subscription" means a proportional interest in solar electric generation facilities
installed at a community solar garden, together with the renewable energy credits associated
with or attributable to such facilities under section 40-2-124. Each subscription shall be sized to
represent at least one kilowatt of the community solar garden’s generating capacity and to supply
no more than one hundred twenty percent of the average annual consumption of electricity by
each subscriber at the premises to which the subscription is attributed, with a deduction for the
amount of any existing solar facilities at such premises. Subscriptions in a community solar
garden may be transferred or assigned to a subscriber organization or to any person or entity who
gualifies to be a subscriber under this section.

(3) Subscriber organization - subscriber qualifications - transferability of
subscriptions. (a) The community solar garden may be owned by a subscriber organization,
whose sole purpose shall be beneficially owning and operating a community solar garden. The
subscriber organization may be any for-profit or nonprofit entity permitted by Colorado law. The
community solar garden may also be built, owned, and operated by a third party under contract
with the subscriber organization.

(b) The commission shall adopt rules as necessary to implement this section, including
rules to facilitate the financing of subscriber-owned community solar gardens. The rules must
include:

(1) Minimum capitalization,

(I The share of a community solar garden's eligible solar electric generation facilities
that a subscriber organization may at any time own in its own name; and

(1) Authorizing subscriber organizations to enter into leases, sale-and-leaseback
transactions, operating agreements, and other ownership arrangements with third parties.

(c) If asubscriber ceases to be a customer at the premises on which the subscription is
based but, within a reasonable period as determined by the commission, becomes a customer at
another premises in the service territory of the qualifying retail utility and within the geographic
area served by the community solar garden, the subscription shall continue in effect but the bill
credit and other features of the subscription shall be adjusted as necessary to reflect any
differences between the new and previous premises customer classification and average annual
consumption of electricity.

(3.5 Standards for construction and operation. The following requirements apply to
any community solar garden exceeding two megawatts:

(@ Theinitia installation of any photovoltaic module or associated electrical equipment
is subject to final inspection and approval in accordance with section 12-115-120.

(b) Following the development or acquisition by a qualifying retail utility of a
community solar garden in which the qualifying retail utility retains ownership, the qualifying
retail utility shall either use its own employees to operate and maintain the community solar
garden or contract for operation and maintenance of the community solar garden by a contractor
whose employees have access to an apprenticeship program registered with the United States
department of labor's office of apprenticeship and training or with a state apprenticeship council
recognized by that office; except that this apprenticeship requirement does not apply to:

() Thedesign, planning, or engineering of the infrastructure;
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(I1) Management functions to operate the infrastructure; or

(1) Any work included in awarranty.

(4) Community solar gardens not subject to regulation. Neither the owners of nor the
subscribers to a community solar garden shall be considered public utilities subject to regulation
by the commission solely as a result of their interest in the community solar garden. Prices paid
for subscriptions in community solar gardens shall not be subject to regulation by the
commission.

(5) Purchases of the output from community solar gardens. (a) (I) Each qualifying
retail utility shall set forth in its plan for acquisition of renewable resources a plan to purchase
the electricity and renewable energy credits generated from one or more community solar
gardens over the period covered by the plan.

(I1) For the first three compliance years commencing with the 2011 compliance year,
each qualifying retail utility shall issue one or more standard offers to purchase the output from
community solar gardens of five hundred kilowatts or less at prices that are comparable to the
prices offered by the qualifying retail utility under standard offers issued for on-site solar
generation. During these three compliance years, the qualifying retail utility shall acquire,
through these standard offers, one-half of the solar garden generation it plans to acquire, to the
extent the qualifying retail utility receives responses to its standard offers. Notwithstanding any
provision of this subparagraph (1) to the contrary, renewable energy credits generated from solar
gardens shall not be used to achieve more than twenty percent of the retail distributed generation
standard in years 2011 through 2013.

(1) For the first three compliance years commencing with the 2011 compliance year, a
qualifying retail utility shall not be obligated to purchase the output from more than six
megawatts of newly installed community solar garden generation.

(IM.5)  Subsections (5)(a)(1l) and (5)(a)(lll) of this section and this subsection
(5)(A)(111.5) are repealed, effective duly 1, 2043.

(IV) For each qualifying retail utility's compliance years commencing in 2014 and
thereafter, the commission shall determine the minimum and maximum purchases of electrical
output from newly installed community solar gardens of different output capacity that the
qualifying retail utility shall plan to acquire, without regard to the six-megawatt ceiling of the
first three compliance years. In addition, as necessary, the commission shall formulate and
implement policies consistent with this section that simultaneously encourage:

(A) The ownership by customers of subscriptions in community solar gardens and of
other forms of distributed generation, to the extent the commission finds there to be customer
demand for such ownership;

(B) Ownership in community solar gardens by residential retail customers and
agricultural producers, including low-income customers, to the extent the commission finds there
to be demand for such ownership;

(C) The development of community solar gardens with attributes that the commission
finds result in lower overall total costs for the qualifying retail utility's customers,

(D) Successful financing and operation of community solar gardens owned by subscriber
organizations; and

(E) The achievement of the goals and objectives of section 40-2-124.

(b) (1) (A) The output from a community solar garden shall be sold only to the qualifying
retail utility serving the geographic area where the community solar garden is located.
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(B) Once a community solar garden is part of a qualifying retail utility's plan for
acquisition of renewable resources, as approved by the commission, the commission shall by
January 30, 2020, initiate a proceeding, or consider in an active proceeding, to determine
whether the qualifying retail utility shall purchase all of the electricity and renewable energy
credits generated by the community solar garden or whether a subscriber may, upon becoming a
subscriber, choose to retain or sell to the qualifying retail utility the subscriber's renewable
energy credits.

(C) The amount of electricity and renewable energy credits generated by each
community solar garden shall be determined by a production meter installed by the qualifying
retail utility or third-party system owner and paid for by the owner of the community solar
garden.

(I1) The purchase of the output of a community solar garden by a qualifying retail utility
shall take the form of a net metering credit against the qualifying retail utility's electric bill to
each community solar garden subscriber at the premises set forth in the subscriber's subscription.
The net metering credit shall be calculated by multiplying the subscriber's share of the electricity
production from the community solar garden by the qualifying retail utility's total aggregate
retail rate as charged to the subscriber, minus a reasonable charge as determined by the
commission to cover the utility's costs of delivering to the subscriber's premises the electricity
generated by the community solar garden, integrating the solar generation with the utility's
system, and administering the community solar garden's contracts and net metering credits. The
commission shall ensure that this charge does not reflect costs that are already recovered by the
utility from the subscriber through other charges. If, and to the extent that, a subscriber's net
metering credit exceeds the subscriber's electric bill in any billing period, the net metering credit
shall be carried forward and applied against future bills. The qualifying retail utility and the
owner of the community solar garden shall agree on whether the purchase of the renewable
energy credits from subscribers will be accomplished through a credit on each subscriber's
electricity bill or by a payment to the owner of the community solar garden.

(c) The owner of the community solar garden shall provide real-time production data to
the qualifying retail utility to facilitate incorporation of the community solar garden into the
utility's operation of its electric system and to facilitate the provision of net metering credits.

(d) The owner of the community solar garden shall be responsible for providing to the
qualifying retail utility, on a monthly basis and within reasonable periods set by the qualifying
retail utility, the percentage shares that should be used to determine the net metering credit to
each subscriber. If the electricity output of the community solar garden is not fully subscribed,
the qualifying retail utility shall purchase the unsubscribed renewable energy and the renewable
energy credits at a rate equal to the qualifying retail utility's average hourly incremental cost of
electricity supply over the immediately preceding calendar year.

(e) Each qualifying retail utility shall set forth in its plan for acquisition of renewable
resources a proposal for including low-income customers as subscribers to a community solar
garden. The utility may give preference to community solar gardens that have low-income
subscribers.

() Quadlifying retail utilities shall be eligible for the incentives and subject to the
ownership limitations set forth in section 40-2-124 (1)(f) for utility investments in community
solar gardens and may recover through rates a margin, in an amount determined by the
commission, on all energy and renewable energy credits purchased from community solar
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gardens. Such incentive payments shall be excluded from the cost analysis required by section
40-2-124 (1)(9).

(6) Nothing in this section shall be construed to waive or supersede the retail rate impact
limitations in section 40-2-124 (1)(g). Utility expenditures for unsubscribed energy and
renewable energy credits generated by community solar gardens shall be included in the
calculations of retail rate impact required by that section.

(7) Applicability to cooperative electric associations and municipally owned
utilities. This section shall not apply to cooperative electric associations or to municipally
owned utilities.

Source: L. 2007: Entire section added, p. 265, § 2, effective March 27. L. 2010: Entire
section amended, (HB 10-1342), ch. 344, p. 1592, § 1, effective June 5. L. 2015: (2)(b)(I1)
amended, (HB 15-1248), ch. 170, p. 519, 8§ 1, effective May 8; (2)(b)(1)(C) added, (SB 15-046),
ch. 142, p. 434, § 2, effective August 5. L. 2019: IP(3)(b) amended and (5)(a)(l11.5) added, (SB
19-236), ch. 359, p. 3299, § 6, effective May 30; (2)(b)(1)(A), (2)(b)(1l), and (5)(b)(1) amended
and (2)(b)(1)(D) and (3.5) added, (HB 19-1003), ch. 360, p. 3336, § 2, effective August 2.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-2-128. Solar photovoltaic installations - supervision by certified practitioners -
qualifications of electrical contractors - definitions. (1) For all photovoltaic installations
allowed under section 40-2-124 with a direct current design capacity of less than three hundred
kilowatts:

@ (1) (A) The performance of al photovoltaic electrical work, the installation of
photovoltaic modules, and the installation of photovoltaic module mounting equipment is subject
to on-site supervision by a certified photovoltaic energy practitioner, as designated by the North
American Board of Certified Energy Practitioners (NABCEP), or a licensed master electrician,
licensed journeyman electrician, or licensed residential wireman, as defined in section 12-115-
103.

(B) In the case of building-integrated photovoltaic technology, if the type of building-
integrated photovoltaic technology installed or the scope of the building-integrated photovoltaic
installation involved does not require a licensed master electrician, licensed journeyman
electrician, or licensed residential wireman to perform the installation work and the installation
work concerns the installation of roofing materials, the on-site supervision may be performed by
a certified solar energy installer, as designated by NABCEP or Roof Integrated Solar Energy
(RISE).

(C) For a building-integrated photovoltaic instalation, a licensed master electrician,
licensed journeyman electrician, or licensed residential wireman must perform the installation
work for any stage of the installation after the installation materials penetrate the roof, a
structural wall, or another part of the building, or any stage of the instalation in which the
building-integrated photovoltaic materials transition to a surface-mounted junction box and
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utilize types of conduit and building wire that are approved by the national electrical code, as
defined in section 12-115-103 (8).

(D) By submitting an initial application for funding or an initial contract proposal, the
applicant assumes responsibility for employing or contracting with one or more certified energy
practitioners or licensed master electricians, licensed journeyman electricians, or licensed
residential wiremen to supervise the instalation and as necessary to maintain the three-to-one
ratio required by subsection (1)(b) of this section, including during any off-site, preinstallation
assembly. Payment of any incentives for the work shall not be approved until the applicant
supplies the name and certification number of each certified energy practitioner or the license
number of each master electrician, journeyman electrician, or residential wireman who actually
provided on-site supervision or was present to maintain the three-to-one ratio required by
subsection (1)(d) of this section.

(I1) Neither the commission nor the utility shall have responsibility for monitoring or
enforcing compliance with this section. It shall be the responsibility of the applicant to obtain the
information required by subparagraph (1) of this paragraph (a), and it shall be the responsibility
of the qualifying retail utility to obtain from the applicant and retain, for at least one year after
completion of the installation, copies of all documentation submitted by the applicant in
connection with the installation.

(b) All work performed on the alternating-current side of the inverter will be performed
by an electrical contractor who employs a licensed journeyman electrician or a licensed
residential wireman who will perform the work. All electrical work that pertainsto article 115 of
titte 12 will be performed by an electrical apprentice registered with the appropriate state
regulatory agency, a licensed journeyman electrician, or a licensed residential wireman. The
appropriate ratio of no less than one journeyman or residential wireman for every three electrical
apprentices will be maintained.

(c) Repeded.

(d) On a system with a direct current design capacity of less than three hundred
kilowatts:

() The ratio of the number of persons who are assisting with the work and who are
neither licensed electricians nor registered electrical apprentices to the number of persons who
are certified as provided in paragraph (a) of this subsection (1) shall never exceed three to one,
and a person who is both licensed and certified shall not count double for purposes of measuring
thisratio, during the following stages:

(A) Theinstallation of photovoltaic modules;

(B) Theinstallation of photovoltaic module mounting equipment; and

(C) Any photovoltaic electrical work; and

(I There shall be, a al times, at least one on-site supervisor who is certified as
provided in paragraph (a) of this subsection (1).

(2) Asusedin this section, unless the context otherwise requires:

(@ (1) "Photovoltaic electrical work" means wiring, grounding, or repairing electrical
apparatus and equipment in a photovoltaic distributed generation system.

(I "Photovoltaic electrical work™ includes the preinstallation assembly of photovoltaic
modules to photovoltaic module mounting equipment for installation on-site.
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(1)  "Photovoltaic electrical work" does not include site preparation, trenching or
excavating, hauling, or other work that is not specifically described in subparagraph (1) or (I1) of
this paragraph (a).

(b) "Photovoltaic module" means the module or panel that generates electricity through a
photovoltaic process.

(c) "Photovoltaic module mounting equipment” means the racking, mounting, apparatus,
equipment, or structure that physically supports and secures one or more photovoltaic modules
in place or to aroof, wall, foundation, or pedestal.

Source: L. 2010: Entire section added, (HB 10-1001), ch. 37, p. 150, § 4, effective
August 11. L. 2013: IP(1) and (1)(a)(I) amended, (SB 13-186), ch. 159, p. 513, § 2, effective
May 3. L. 2019: IP(2), (1)(a)()(D), and IP(1)(d) amended and (1)(c) repealed, (HB 19-1003),
ch. 360, p. 3338, § 3, effective August 2; (1)(a)(1)(A), (1)(a(1)(C), and (1)(b) amended, (HB 19-
1172), ch. 136, p. 1732, § 258, effective October 1.

40-2-129. New resour ce acquisitions - factorsin determination - local employment -
"best value" metrics. (1) (2) When evaluating electric resource acquisitions and requests for a
certificate of convenience and necessity for construction or expansion of generating facilities,
including but not limited to pollution control or fuel conversion upgrades and conversion of
existing coal-fired plants to natural gas plants, the commission shall consider, in all decisions
involved in electric resource acquisition processes, best value regarding employment of
Colorado labor, as defined in section 8-17-101 (2)(a), and positive impacts on the long-term
economic viability of Colorado communities. To this end, the commission shall require utilities
to obtain and provide to the commission the following information regarding "best value"
employment metrics:. The availability of training programs, including training through
apprenticeship programs registered with the United States department of labor's office of
apprenticeship and training or by state apprenticeship councils recognized by that office;
employment of Colorado labor as compared to importation of out-of-state workers; long-term
career opportunities; and industry-standard wages, health care, and pension benefits. When a
utility proposes to construct new facilities of its own, the utility shall supply similar information
to the commission.

(b) Any electric resource acquisition decision must be based in part on review of the
"best value" employment metrics criteria set forth in any solicitation document. The commission
shall not approve any electric resource plan, acquisition, or power purchase agreement that fails
to either:

() Provide the "best value" employment metrics documentation specified in the
solicitation document; or

(I1) In the alternative, certify compliance with objective "best value" employment
metrics performance standards set forth in the solicitation document.

(c) The commission may waive the requirements of this section if a utility agrees to use
aproject labor agreement for construction or expansion of a generating facility.

(2) Following development or acquisition of a generating facility by a utility, for all
generating facilities owned by the utility that do not emit carbon dioxide, the utility shall use
utility employees or qualified contractors if the contractors employees have access to an
apprenticeship program registered with the United States department of labor's office of
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apprenticeship and training or by a state apprenticeship council recognized by that office; except
that this apprenticeship requirement does not apply to:

(& Thedesign, planning, or engineering of the infrastructure;

(b) Management functions to operate the infrastructure; or

() Any work included in awarranty.

(3) The provisions of this section regarding "best value" employment metrics do not
apply to projects involving retail distributed generation, as defined in section 40-2-124
(D@ (VI or 40-2-127 (2)(b)(1)(B).

Source: L. 2010: Entire section added, (HB 10-1001), ch. 37, p. 150, § 4, effective
August 11. L. 2013: Entire section amended, (HB 13-1292), ch. 266, p. 1406, § 16, effective
May 24. L. 2019: Entire section amended, (SB 19-236), ch. 359, p. 3300, § 7, effective May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

Cross references. For the short title ("Keep Jobs In Colorado Act of 2013") in HB 13-
1292, see section 1 of chapter 266, Session Laws of Colorado 2013.

40-2-130. Distributed resources - energy storage systems - definitions - legidative
declaration - rules. (1) Legidative declaration. (@) The general assembly finds and
determines that:

(I) Colorado's economy, as well as the health and safety of its residents, depends on a
reliable and efficient supply of electricity; and

(I1) The threat of interruptions in electric supply due to weather, malicious interference,
or mafunctions in centralized generation and transmission facilities makes distributed resources,
including energy storage systems paired with other distributed resources, an effective way for
residents to provide their own reliable and efficient supply of electricity.

(b) Therefore, the general assembly declares that:

(1) Itisinthe public interest to limit barriers to the installation, interconnection, and use
of customer-sited energy storage facilities in Colorado; and

(I1) Colorado's consumers of electricity have a right to install, interconnect, and use
energy storage systems on their property without the burden of unnecessary restrictions or
regulations and without unfair or discriminatory rates or fees.

(2) Definitions. Asused in this section, unless the context otherwise requires:

() "Energy storage system" means any commercially available, customer-sited system,
including batteries and the batteries paired with on-site generation, that is capable of retaining,
storing, and delivering energy by chemical, thermal, mechanical, or other means.

(b) "Utility" or "electric utility" means a qualifying retail utility, as described in section
40-2-124 (1); except that the term does not include a municipally owned utility or a cooperative
electric association.
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(3) Authority of commission - rules. The commission shall adopt rules alowing the
installation, interconnection, and use of energy storage systems by customers of utilities. The
commission shall incorporate the following principles into the rules:

(&) Itisinthe public interest to limit barriers to the installation, interconnection, and use
of customer-sited energy storage systemsin Colorado;

(b) Colorado's consumers of electricity have a right to install, interconnect, and use
energy storage systems on their property without the burden of unnecessary restrictions or
regul ations and without discriminatory rates or fees;

(c) Utility approval processes and any required interconnection reviews of energy
storage systems shall be smple, streamlined, and affordable for customers; and

(d) Utilities shall not require the installation of customer-sited meters in addition to a
single net energy meter for the purposes of monitoring energy storage systems; except that the
commission may authorize the requirement of metering for certain large energy storage systems,
as determined by the commission.

(4) Nothing in this section alters or supersedes either:

(@) The principles of net metering as described in section 40-2-124; or

(b) Any existing electrical permit requirements or any licensing or certification
requirements for installers, manufacturers, or equipment.

Source: L. 2018: Entire section added, (SB 18-009), ch. 45, p. 476, 8 1, effective August

40-2-131. State of 911 report. (1) Notwithstanding section 24-1-136 (11)(a)(l), on or
before September 15, 2018, and on or before September 15 of each year thereafter, the
commission shall publish a "state of 911" report and submit the report to the members of the
general assembly. The report must provide an overall understanding of the state of 911 servicein
Colorado and must address, at a minimum, the following:

(@) The commission's actions related to 911 service in the state during the previous year
as well as planned implementation actions related to 911 service for the upcoming year;

(b) The current statewide structure, technology, and general operations of 911 servicein
Colorado;

(c) 911 network reliability and resiliency;

(d) ldentified gaps, vulnerabilities, and needs related to 911 service in the state;

(e) The impact on and involvement of the state in federal activities and national trends
affecting 911 service in Colorado;

(f) The state's planning for, transition to, and implementation of next generation 911,
including a projected timeline for full statewide implementation; and

(g) A discussion of 911 funding and fiscal outlook, including current funding sources
and whether they are adequate for 911 service in the state, and potential funding mechanisms for
the transition to and implementation of next generation 911.

(2) In developing the report each year, the commission shall consult with public safety
answering points as defined in section 29-11-101 (6.5), 911 governing bodies as defined in
section 29-11-101 (4), and statewide organizations that represent public safety agencies.

(3) On or before February 1, 2019, and on or before February 1 of each year thereafter,
the commission shall present the report to the senate committee on business, labor, and
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technology, or its successor committee, and the house of representatives committee on business
affairs and labor or its successor committee.

(4) Nothing in this section shall be interpreted to grant the commission the authority to
regulate any providers or services exempt from jurisdiction under section 40-15-401.

Source: L. 2018: Entire section added, (HB 18-1184), ch. 308, p. 1862, 8§ 1, effective
May 29.

40-2-132. Distribution system planning - definition - rules. (1) The commission shall
promulgate rules establishing the filing of a distribution system plan. The commission's rules
must:

(@) Definethefollowing terms:

(1) Distributed energy resources that include:

(A) Distributed renewable electric generation;

(B) Energy storage systems connected to the distribution grid;

(C) Microgrids;

(D) Energy efficiency measures; and

(E) Demand response measures; and

(I1) Non-wires alternatives;

(b) Develop a methodology for evaluating the costs and net benefits of using distributed
energy resources as non-wires alternatives;

(c) Determine athreshold for the size of a new distribution project, whether in dollars,
meters, or another factor, as determined by the commission, for when a qualifying retail utility
must consider implementation or use of non-wires aternatives, potentialy including energy
efficiency measures under utility programs for new electric service to any planned new
neighborhoods or housing devel opments;

(d) Direct each qualifying retail utility to file adistribution system plan;

(e) Determine what shall be included in a distribution system plan, which at a minimum
must include the following:

(1) Information regarding:

(A) System and substation historical data;

(B) Peak demand;

(C) Adoption of distributed energy resources; and

(D) Distribution system investments;

(I To provide new electric service to any planned new neighborhoods or housing
developments expected to include more than ten thousand new residences, a description of the
qualifying retail utility's consideration of non-wires aternatives, potentially including energy
efficiency measures under utility programs;

(1)  An updated load forecast that includes any new load resulting from projected or
forecasted growth from beneficial electrification programs;

(IV) A forecast of the growth of distributed energy resources for the years covered by
the plan;

(V) A high-level summary of its planning process for addressing cyber and physica
security risks. As part of the summary, the qualifying retail utility need not report any
confidential, proprietary, or other information in the plan that could in any way compromise or
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decrease the qualifying retail utility's ability to prevent, mitigate, or recover from potential
system disruptions caused by weather events, physical events, or cyber attacks.

(VI) A proposed cost-recovery method or mechanism for any non-wires aternative
investments found to be outside the ordinary course of business;

(VII) A description of the qualifying retail utility's anticipated new distribution system
expansion investments for the years covered by the plan;

(V1) A process to evaluate the plan's feasibility and the economic impacts of using
non-wires alternatives for certain projects,

(IX) An estimate of the year in which peak demand growth or distributed energy
resource growth would merit analysis of new non-wires alternative projects; and

(X) Any other information that the commission deems relevant.

(2) The commission shall approve a qualifying retail utility's investment in non-wires
aternativesif the commission finds the investment to be in the public interest.

(3) (@ The commission shall determine whether a qualifying retail utility's ratepayers
would realize benefits from a non-wires aternative investment and whether the associated costs
are just and reasonable.

(b) To evaluate the success of any non-wires aternative investment authorized pursuant
to a qualifying retail utility's distribution system plan, the commission may adopt criteria,
benchmarks, or accountability mechanisms with which the qualifying retail utility must comply.

(4) As used in this section, "qualifying retail utility"” has the meaning described in
section 40-2-124 (1); except that the term does not mean a municipally owned utility or a
cooperative electric association.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3301, § 8, effective May
30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-2-133. Workforce transition planning filing - definition. (1) A qualifying retail
utility regulated by the commission that submits a filing, including a resource plan or
application, that includes a proposed accelerated retirement of an electric generating facility
shall also include aworkforce transition plan as part of itsfiling.

(2) To the extent practicable, a workforce transition plan must include estimates of:

(& The number of workers employed by the qualifying retail utility or a contractor of the
qualifying retail utility at the electric generating facility, which number must include all workers
that directly deliver fuel to the electric generating facility;

(b) The total number of workers whose existing jobs, as aresult of the retirement of the
electric generating facility:

(1) Will be retained; and

(I Will be eliminated;
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(c) With respect to the workers whose existing jobs will be eliminated due to the
retirement of the electric generating facility, the total number and the number by job
classification of workers:

(1) Whose employment will end without them being offered other employment;

(I Who will retire as planned, be offered early retirement, or leave on their own;

(1) Who will be retained by being transferred to other electric generating facilities or
offered other employment by the qualifying retail utility; and

(IV) Who will be retained to continue to work for the qualifying retail utility in a new
job classification; and

(d) If the qualifying retail utility is replacing the electric generating facility being retired
with anew electric generating facility, the number of:

(1) Workers from the retired electric generating facility who will be employed at the new
electric generating facility; and

(I1) Jobs at the new electric generating facility that will be outsourced to contractors or
subcontractors.

(3) As used in this section, "qualifying retail utility"” has the meaning described in
section 40-2-124 (1); except that the term does not mean a municipally owned utility or a
cooperative electric association.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3303, § 8, effective May
30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-2-134. Wholesale electric cooperatives - electric resource planning - definition -
rules. (1) (@) The commission shall promulgate rules that require each wholesale electric
cooperative to submit to the commission an application for approval of an integrated or electric
resource plan. The commission shall evaluate a wholesale electric cooperative plan using rules
that the commission has adopted that are applicable to wholesale el ectric cooperatives.

(b) In developing rules for a wholesale electric cooperative, the commission must
consider, among other factors determined by the commission, whether each wholesale electric
cooperative:

() Servesamultistate operational jurisdiction;

(I1) Hasanot-for-profit ownership structure; and

(1) Has aresource plan that meets the energy policy goals of the state.

(2) Asused in this section, "wholesale electric cooperative’ means any generation and
transmission cooperative electric association that provides wholesale electric service directly to
cooperative e ectric associations.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3304, § 8, effective May
30.
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Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-2-135. Retail distributed generation - customers rights - rules. A retall electric
utility customer is entitled to generate, consume, store, and export electricity produced from
eligible energy resources to the electric grid through the use of customer-sited retail distributed
generation, as defined in section 40-2-124 (1)(a)(VIII), subject to reliability standards,
interconnection rules, and procedures, as determined by the commission.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3304, § 9, effective May
30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

PART 2
ENERGY STORAGE SYSTEMS

Cross references.  For the short title ("Energy Storage Procurement Act") in HB 18-
1270, see section 1 of chapter 360, Session Laws of Colorado 2018.

40-2-201. Legidative declaration. (1) The general assembly finds, determines, and
declares that:

() Energy storage systems provide potential opportunities to:

() Reduce system costs;

(I1) Support diversification of energy resources; and

(1) Enhance grid safety and reliability;

(b) For these reasons, it is in the public interest to explore the use of energy storage
systems in Colorado and to integrate into the planning process mechanisms for the procurement
of energy storage systems by Colorado's electric utilities through evaluation and procurement
methodol ogies.

Source: L. 2018: Entire part added, (HB 18-1270), ch. 360, p. 2151, § 2, effective
August 8.

40-2-202. Definitions. Asused in this part 2, unless the context otherwise requires:

(1) "Electric utility" means an investor-owned electric utility subject to regulation under
articles 1 to 7 of thistitle 40.
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(2) "Energy storage system" means commercially available technology that is capable of
retaining energy, storing the energy for a period of time, and delivering the energy after storage
by chemical, thermal, mechanical, or other means.

(3) "Procure" or "procurement” means to acquire by ownership or by a contractual right
to use the energy from, or the capacity of, an energy storage system.

Source: L. 2018: Entire part added, (HB 18-1270), ch. 360, p. 2152, § 2, effective
August 8.

40-2-203. Procurement mechanisms - deter mination by commission - rules. (1) On
or before February 1, 2019, the commission shall establish, by rule, as part of the planning
process, mechanisms for the procurement of energy storage systems by an electric utility; except
that these mechanisms must not affect any ongoing resource acquisitions or competitive bidding
processes that existed on February 1, 2018.

(2) In adopting the rules required by subsection (1) of this section, the commission shall
use its best efforts to create conditions under which the procurement of energy storage systems
by an electric utility will provide systemic benefits, including:

(a) Increased integration of energy into the grid of the electric utility;

(b) Improved reliability of the grid,;

(c) A reduction in the need for the increased generation of electricity during periods of
peak demand; and

(d) The avoidance, reduction, or deferral of investment by the electric utility.

(3) Pursuant to subsection (1) of this section, and in consideration of al known and
measurable benefits and costs to an electric utility, the commission shall adopt rules:

(8 Establishing mechanisms for the inclusion of benefits and costs associated with
energy storage systems into the planning conducted by electric utilities;

(b) Requiring electric utilities to provide to the commission, and allowing electric
utilities to provide to third parties as approved by the commission, appropriate data and analysis
of potential storage acquisitions in their planning processes, including potential interconnection
points. The commission shall treat information provided to the commission or to approved third
parties under this subsection (3)(b) as confidential and ensure that the commission and any
approved third party manages the information in accordance with all commission rules and
federal and state laws concerning customer data and personally identifiable information. If the
commission finds that a third party has failed to comply with any applicable rules, laws, or
conditions of approval under this subsection (3)(b), the commission may deem that party
ineligible to bid or develop storage systems in the subsequent el ectric resource plan.

(c) Ensuring that any storage system project added to the electric grid will not
compromise the security, safety, or reliability of the electric grid or any part of the electric grid;

(d) Establishing that an energy storage system may be owned by an electric utility or by
any other person;

(e) () Establishing requirements for the filing by an electric utility of acquisition plans
containing an analysis of the integration and use of electric storage systems.

(I1) The requirements under this subsection (3)(e) must include the requirement that an
electric utility providein its acquisition plans:
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(A) Modeling assumptions used to assess the costs and benefits of energy storage
systems; and

(B) Model contracts for procurement of energy storage systems.

(f) Requiring the electric utility to include such other information as the commission
may require in its documentation relating to planning.

(4) On or before May 1, 2019, electric utilities may file applications for rate-based
projects, not to exceed fifteen megawatts of capacity, for energy storage systems. Nothing in this
section isintended to prohibit or deter cost-effective storage deployment.

Source: L. 2018: Entire part added, (HB 18-1270), ch. 360, p. 2152, § 2, effective
August 8.

ARTICLE 2.1
Transportation of Hazardous Materials
40-2.1-101 to 40-2.1-106. (Repealed)
Source: L. 89: Entire article repealed, p. 1640, 8 6, effective duly 1.
Editor's note: This article was added in 1979. For amendments to this article prior to its
repeal in 1989, consult the Colorado statutory research explanatory note and the table itemizing
the replacement volumes and supplements to the original volume of C.R.S. 1973 beginning on

page vii in the front of thisvolume.

Cross references. For the "Hazardous Materials Transportation Act of 1987", see parts
1, 2, and 3 of article 20 of title 42.

ARTICLE 2.2
Transportation of Nuclear Materials
40-2.2-101 to 40-2.2-213. (Repealed)
Source: L. 93: Entire article repealed, p. 1612, § 14, effective June 6.
Editor's note: This article was added in 1986. For amendments to this article prior to its
repeal in 1993, consult the Colorado statutory research explanatory note and the table itemizing
the replacement volumes and supplements to the original volume of C.R.S. 1973 beginning on

page vii in the front of thisvolume.

Cross references. For the "Hazardous Materials Transportation Act of 1987", see parts
1, 2, and 3 of article 20 of title 42.

ARTICLE 2.3
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Colorado Transmission Coordination Act

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this article 2.3 applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-2.3-101. Definitions. As used in this article 2.3, unless the context otherwise
requires:

(1) "Electric utility" means a public utility as defined in section 40-1-103.

(2) "Energy imbalance market" means a real-time bulk power trading market that
provides a means for participating electric utilities to purchase and sell unscheduled energy
across a geographic region.

(3) "Joint tariff* means atariff that contains only joint rates, which are rates that apply
for transmission service over the lines or routes of two or more transmission providers, made by
an agreement between the transmission providers.

(4) "Power pool" means a system of trading wholesale electricity that determines which
generating sets or plants are called to meet demand for power at any particular time and sets the
price of power for that period.

(5 "Regional transmission organization" means an independent electric transmission
operator that provides wholesale transmission services to more than one provider of electric
service within a geographic region by pooling together a number of transmission assets into a
single electricity transmission market from which participating electric utilities may purchase
wholesale transmission services.

Source: L. 2019: Entire article added, (SB 19-236), ch. 359, p. 3307, § 12, effective May
30.

40-2.3-102. Commission proceeding - evaluate participation in energy imbalance
market, regional transmission organization, power pool, or joint tariff. (1) On or before
January 1, 2020, the commission shall open a proceeding to investigate the potential costs and
benefits to electric utilities, other generators, and Colorado electric utility customers that would
arise from electric utilities participating in any energy imbalance markets, regional transmission
organizations, power pools, or joint tariffs. The proceeding must include an investigation of the
potential advantages and disadvantages of these options, including the effect on:

() Both participating and nonparticipating retail and wholesale Colorado el ectric service
providers;

(b) Wholesale electric energy rates,

(c) Transmission rates;

(d) Retail electric energy rates for both participating and nonparticipating Colorado retail
electric service providers,

(e) Commitment and dispatch of generation and real-time dispatch optimization of
energy and ancillary services;

(f) Reserve margin requirements,
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(g) Short-term and long-term operational costs;

(h) Regional infrastructure investment in response to growth in demand for electric
energy or changes in energy production;

(i) Operating reserve procurement; and

(1) Renewable energy resource interconnection and integration.

(2) On or before July 1, 2021, the commission shall hold a hearing for public comment
to consider the information received during the commission's investigation and deliberate on
whether electric utilities should participate in an energy imbalance market, regional transmission
organization, power pool, or joint tariff.

(3) On or before December 1, 2021, the commission shall issue a decision determining
whether electric utilities participating in an energy imbalance market, regional transmission
organization, power pool, or joint tariff isin the public interest.

(4) If the commission determines that electric utility participation in an energy
imbalance market, regional transmission organization, power pool, or joint tariff isin the public
interest, the commission, on or before July 1, 2022, shall direct electric utilities to take
appropriate actions and conduct such proceedings as the commission deems appropriate to
pursue participation in an energy imbalance market, regional transmission organization, power
pool, or joint tariff.

Source: L. 2019: Entire article added, (SB 19-236), ch. 359, p. 3307, § 12, effective May
30.

40-2.3-103. Repeal of article. Thisarticle 2.3 isrepealed, effective September 1, 2022.

Source: L. 2019: Entire article added, (SB 19-236), ch. 359, p. 3309, § 12, effective May
30.

ARTICLE 3
Regulation of Rates and Charges

Cross references. For the regulation of rates and charges by municipal utilities, see
article 3.5 of thistitle.

40-3-101. Reasonable charges- adequate service. (1) All charges made, demanded, or
received by any public utility for any rate, fare, product, or commodity furnished or to be
furnished or any service rendered or to be rendered shall be just and reasonable. Every unjust or
unreasonable charge made, demanded, or received for such rate, fare, product or commodity, or
service is prohibited and declared unlawful. Rates and charges demanded or received by any
public utility for gas transportation service furnished or to be furnished shall not be deemed to be
unjust or unreasonable so long as said rate or charge is no greater than a maximum rate and no
lower than a minimum rate determined by the commission (or, in the case of amunicipal utility,
by the governing body of the municipal utility in accordance with sections 40-3-102 and 40-3.5-
102) to be just and reasonable, and the provision of such gas transportation service at such rates
or charges shall not constitute per se unjust discrimination or the granting of a preference.
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Nothing in this subsection (1) shall limit or restrict the commission’'s authority to regulate rates
and charges, correct abuses, or prevent unjust discrimination.

(20 Every public utility shall furnish, provide, and maintain such service,
instrumentalities, equipment, and facilities as shal promote the safety, health, comfort, and
convenience of its patrons, employees, and the public, and as shall in all respects be adequate,
efficient, just, and reasonable.

Source: L.13: p. 468,813. C.L.§82924. CSA: C. 137, 8 14. CRS53: §115-3-1. C.R.S.
1963: § 115-3-1. L. 91: (1) amended, p. 1417, § 9, effective April 19.

Cross references. For hearings on rate schedules, see 8§ 40-6-111; for reparation for
excessive charges, see § 40-6-119.

40-3-102. Regulation of rates - correction of abuses. The power and authority is
hereby vested in the public utilities commission of the state of Colorado and it is hereby made its
duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates,
charges, and tariffs of every public utility of this state to correct abuses, to prevent unjust
discriminations and extortions in the rates, charges, and tariffs of such public utilities of this
state; to generally supervise and regulate every public utility in this state; and to do all things,
whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are
necessary or convenient in the exercise of such power, and to enforce the same by the penalties
provided in said articles through proper courts having jurisdiction; except that nothing in this
article shall apply to municipal natural gas or electric utilities for which an exemption is
provided in the constitution of the state of Colorado, within the authorized service area of each
such municipal utility except as specifically provided in section 40-3.5-102.

Source: L. 13: p. 469, 8 14. C.L. § 2925. CSA: C. 137, 815. CRS53: § 115-3-2. C.R.S.
1963: § 115-3-2. L. 83: Entire section amended, p. 1552, § 1, effective June 17.

Cross references. For definition of a public utility, see 8§ 40-1-103; for penalties for
violation, see article 7 of thistitle.

40-3-103. Utilitiesto file rate schedules - rules. (1) Under the rules prescribed by the
commission, each public utility shal file with the commission, within the time and in the form
designated by the commission, and shall print and keep open to public inspection, schedules
showing all rates, tolls, rentals, charges, and classifications collected or enforced, or to be
collected and enforced, together with all rules, regulations, contracts, privileges, and facilities
that in any manner affect or relate to rates, tolls, rentals, classifications, or service.

(2) (@) On or after January 1, 2018, on a schedule determined by the commission, each
investor-owned electric utility shall file for the commission's review a comprehensive billing
format that the investor-owned electric utility has developed for its monthly billing of customers.
The comprehensive billing format must include the following components of a customer's
monthly bill:
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() A line-item representation of all monthly charges and credits applied to the customer
and an indication of whether the charges have changed from the prior month as a result of
changesin fuel costs;

(1) For months in which tiered rates are applied, a breakdown of the tiered rates and the
amount of usage to which each rate was applied for the month;

(1) The daily average cost for the current month compared to the same month in the
previous calendar year;

(IV) A glossary of terms used by the utility in the monthly bill;

(V) A description of each of the monthly fees that the utility may charge the customer;

(V1) The usage for the current month and each of the previous twelve months, as shown
in abar graph or similar visual format; and

(VIl) For customers to which demand rates apply, a listing of the applicable demand
charge, the peak demand during the billing period, and, provided the utility can reasonably
ascertain such data, the date and time at which the peak demand occurred.

(b) Each investor-owned electric utility shall provide its customers, on a biannual basis,
with either an onsert or an insert that indicates, as a percentage, each fuel source used in power
generation and purchased for that utility, including renewable energy sources, natural gas, and
coal.

(c) () The commission shall review a filing submitted pursuant to subsection (2)(a) of
this section within thirty days after the filing. If the commission determines that the filing does
not meet the comprehensive hilling format requirements set forth in subsection (2)(a) of this
section, the commission may require the investor-owned electric utility to resubmit a
comprehensive billing format in compliance with the requirements. The commission shall notify
the investor-owned electric utility in writing of the reasons for the deficiency, and the investor-
owned electric utility shall resubmit a comprehensive billing format in compliance with the
requirements of subsection (2)(a) of this section within sixty days after the date of the
commission's notice of deficiency; except that the commission may, upon request, extend the
deadline.

(I1) After the commission has approved a comprehensive billing format submitted by an
investor-owned electric utility pursuant to subsection (2)(a) of this section, the investor-owned
electric utility need not resubmit a comprehensive billing format unless the investor-owned
electric utility makes changes to its comprehensive billing format.

Source: L. 13: p. 469, § 15. C.L. § 2926. CSA: C. 137, 8 16. CRS53: § 115-3-3. C.R.S.
1963: § 115-3-3. L. 69: p. 964, § 75. L. 91: Entire section amended, p. 2427, § 1, effective June
8. L. 2006: Entire section amended, p. 1103, 8§ 26, effective August 7. L. 2007: Entire section
amended, p. 1244, § 1, effective May 24. L. 2017: Entire section amended, (SB 17-105), ch.
224, p. 862, 8 1, effective May 22.

40-3-103.5. Medical exemption - tiered electricity rates - rules. (1) Notwithstanding
any provision of articles 1 to 7 of this title to the contrary, the commission shall adopt rules by
January 31, 2014, to create an exemption from any tiered electricity rate plan based on a
customer's medical condition. The rules must implement the medical exemption by June 1, 2014.
The commission's rules must provide a mechanism for the recovery of costs associated with
implementing and providing the medical exemption.
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(2) The commission may determine the definition of "medical condition”; except that the
definition must include multiple sclerosis, epilepsy, quadriplegia, and paraplegia. The medical
exemption is for individuals who have the verification of a physician licensed in Colorado of a
heat-sensitive medical condition or the need for the use of an essential life support device.

(3) If the commission determines that a means test is necessary for the medical
exemption, the commission shall use no less than two hundred fifty percent of the federal
poverty level for the customer's household as the maximum income to be eligible for the medical
exemption.

(4) If the low-income energy assistance program is used to certify eigibility, the medical
exemption under this section must be distinguishable from the heat assistance benefits offered
under the low-income energy assistance program because these programs may have different
eligibility requirements.

Source: L. 2011: Entire section added, (SB 11-087), ch. 80, p. 218, 8§ 1, effective March
29. L. 2013: Entire section amended, (SB 13-282), ch. 292, p. 1562, § 1, effective May 28.

40-3-104. Changesin rates - notice. (1) (a) In the case of a public utility other than a
rail carrier, subject to the provisions of paragraph (c) of this subsection (1), no change shal be
made by any public utility in any rate, fare, toll, rental, charge, or classification or in any rule,
regulation, or contract relating to or affecting any rate, fare, toll, rental, charge, classification, or
service or in any privilege or facility, except after thirty days notice to the commission and the
public. Notwithstanding the provisions of this paragraph (a), changes in intrastate
telecommunications services which have been determined by the commission to be competitive
in nature, pursuant to the provisions of article 15 of this title, shall not be subject to any notice
requirement, including, but not limited to, any requirement in this section whether or not denoted
as a notice requirement.

(b) Repeded.

(c) () A public utility shall provide the notice required under subsection (1)(a) of this
section by filing with the commission and keeping open for public inspection new schedules
stating plainly the changes to be made in the schedules then in force and the time when the
changes will go into effect. At the time of the public utility's filing with the commission, the
public utility shall post the notice on its public website, including a reference to the docket
numbers of relevant rules or adjudicatory matters, which posting must be conspicuousy
displayed on the website for at least thirty days. The commission may require transportation and
water utilities to give additional notice in a manner set forth by order or rule. For public utilities
other than transportation and water utilities, the commission shall require additional notice prior
to an increase or other change in any rate, fare, toll, rental, charge, classification, or service,
which additional notice may be made, at the option of the public utility, by any of the following
methods:

(A) Publication of a notice in each newspaper of general circulation in each county in
which the public utility provides service, which notice shall be four columns wide and eleven
inches high stating plainly the changes and shall be published once each week for two successive
weeks during the first twenty days of the thirty-day period prior to the effective date of the
increase or change. If notice is given by publication, public utilities other than those providing
intrastate telecommunications services pursuant to section 40-15-104 (1) shall also be required to
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include, with each regular billing statement mailed to affected customers during the first regular
billing cycle following the filing of the application for an increase or other change, a bill insert
containing the same information contained in the notice by newspaper publication.

(B) Mailing of a notice to each affected customer of the public utility during the first
twenty days of the thirty-day period prior to the effective date of the increase or change;

(C) Inclusion of aninsert in, or a clear and conspicuous statement on, the bill mailed to
each affected customer of the public utility during a regular billing cycle not later than the
twentieth day of the thirty-day period prior to the effective date of the increase or change;

(D) Subject to subsection (1)(c)(VII) of this section, not later than the twentieth day of
the thirty-day period before the effective date of the increase or change, sending an e-mail or text
message to each affected customer of the public utility for whom the utility has an e-mail
address or a mobile telephone number; or

(E) At the request of the public utility, such other manner as the commission may
prescribe.

(I1) Such additional notice shall be sufficient if it states the total dollar amount sought to
be raised by such increased rates or other changes and, if determinable at the time of filing, the
average monthly increase, by dollar amount or percentage, to customers served under residential
and small business tariffs; states the effective date or dates thereof; contains a genera
description of the types of servicesto be affected thereby; informs affected customers, other than
residential and small business customers, where they may call to obtain information during the
thirty-day period prior to the effective date of the proposed increases or changes concerning how
such increases or changes will affect them; and includes the telephone number and address of the
commission with instructions regarding the registration of a protest to the proposed increases or
changes. Proof of additional notice shall be filed by the public utility with the commission.

(1) Increases in rates, fares, tolls, rentals, or charges associated with electric and gas
utility adjustment clauses are subject only to the provisions of subsection (2) of this section.

(IV) For public utilities other than transportation and water utilities, where increases or
changes in any rate, fare, toll, rental, charge, classification, or service result from requested
increases in revenue requirements and rate restructuring and are contained in a single advice
letter or application, the additional notice required under subparagraphs (I) and (I1) of this
paragraph (c) shall be deemed sufficient if a single notice is given even if more than one
proceeding is established by the commission with respect to the increases or changes.

(V) Inthe case of a public utility that provides regulated intrastate telecommunications
services:

(A) Notice of a decrease in a rate or charge for any regulated telecommunications
service shall be given by filing with the commission and keeping open for public inspection for a
period of fourteen days the new schedule stating plainly the decrease to be made and the time
that the decrease will become effective. Such decreases shall not be subject to any additional
notice requirements.

(B) Notice of changes in terms and conditions for any regulated telecommunications
service shall be given by filing with the commission and keeping open for public inspection for a
period of fourteen days the new schedule stating plainly the changes to be made in the terms and
conditions and the time that the changes will become effective. Such changes in the terms and
conditions shall not be subject to any additional notice requirements unless the commission
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determines that such additional notice is in the public interest. Any such additional notice shall
be given in amanner specified by the commission.

(V1) A public utility that provides additional notice pursuant to subsection (1)(c)(l) of
this section must include in the additional notice:

(A) The public utility's public website address; and

(B) A toll-free telephone number associated with the public utility that a customer may
call for additional information or assistance. If a public utility sends additional notice by e-mail
or text message pursuant to subsection (1)(c)(I)(D) of this section, the e-mail or text message
need not include all information required by this subsection (1)(c)(V1); however, the e-mail or
text message must include a link to the portion of the public utility's public website where that
information is posted.

(VII) A public utility may provide additional notice pursuant to subsection (1)(c)(I)(D)
of this section only if the public utility provides its customers with a mechanism by which a
customer may opt out of receiving e-mail or text message notifications. For any customer that
opts out, the public utility shall provide an alternate method of additional notice authorized under
subsection (1)(c)(I) of this section.

(2) The commission, for good cause shown, may allow changes with less notice than is
required by subsection (1) of this section by an order specifying the changes so to be made and
the time when they shall take effect and the manner in which they shall be filed and published.

(3) When any change is proposed in any rate, fare, toll, rental, charge, or classification or
in any form of contract or agreement or in any rule, regulation, or contract relating to or affecting
any rate, fare, toll, rental, charge, classification, or service or in any privilege or facility,
attention shall be directed to such change on the schedule filed with the commission immediately
preceding or following the item.

(4) and (5) Repealed.

Source: L. 13: p. 470,816. C.L. §2927. CSA: C. 137, 817. CRS53: §115-3-4.C.R.S.
1963: § 115-3-4. L. 84: Entire section amended, p. 1036, § 2, effective July 1. L. 85: (1)(a) and
(2)(c) amended, p. 1296, § 1, effective May 19. L. 2000: (1)(b), (4), and (5) repealed, p. 215, 8§
1, effective March 29. L. 2002: (1)(c)(V) added, p. 200, § 2, effective August 7. L. 2015:
IP(1)(c)(1) and (1)(c)(1)(D) amended, (SB 15-261), ch. 291, p. 1188, § 1, effective August 5. L.
2019: IP(1)()(1), (D(()(C), and (1)(c)(I)(D) amended and (1)(c)()(E), (1)(c)(VI), and
(1) (c)(VIN) added, (SB 19-236), ch. 359, p. 3304, § 10, effective May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

Cross references: For the legidative declaration contained in the 2002 act enacting
subsection (1)(c)(V), see section 1 of chapter 74, Session Laws of Colorado 2002.

40-3-104.3. Manner of regulation - competitive responses - definitions - repeal. (1)
(@) Upon application by any public utility providing electric, natural gas, or steam service, the
commission shall authorize such public utility to provide utility services to a specific customer
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or potential customer by contract without reference to its tariffs on file with the commission if
the commission finds that:

(I) For contracts with a specific customer or potential customer involving electric and
steam service:

(A) The price of any such serviceis not below that service's variable cost;

(B) The customer, or potential customer, has expressed its intention to decline or
discontinue, or partially discontinue, service, to provide its own service, or to pursue the
purchase of alternate services from another provider;

(C) The approval of the application will not adversely affect the remaining customers of
the public utility; and

(D) The approval of the application isin the public interest;

(I1) For contracts with existing customers involving natural gas service:

(A) The customer has the ability to provide its own service or has competitive
alternatives available from other providers of the same or substitutable service, except from
another public utility providing or proposing to provide the same type of service;

(B) The customer will discontinue using the services of the public utility if the
authorization is not granted;

(C) Approva of the application will not as adversely affect the remaining customers of
the public utility as would the aternative;

(D) The price of any such service provided pursuant to this subparagraph (I1) shall be
justified and shall not be less than the marginal cost of the service to the public utility. If the
price is less than margina cost, this shall be deemed to be an illegal restraint of trade subject to
the provisions of article 4 of title 6, C.R.S.; and

(E) The approval of the application isin the public interest.

(b) Following a notice period of five days after the filing of an application under this
section, the commission shall approve or deny the application within thirty days. All applications
filed with the commission pursuant to this section shall be placed at the head of the commission's
docket and shall be disposed of promptly within the time periods set forth in this paragraph (b);
except that, for good cause shown, the commission may extend the period in which it must act
for an additional fifteen days, or, in extraordinary circumstances, including but not limited to the
existence of numerous pending applications under this section, the commission may extend the
period in which it must act for an additional thirty days beyond the fifteen days provided for in
this paragraph (b). Whenever such application is continued as provided in this paragraph (b), the
commission shall enter an order making such continuance and stating fully the facts
necessitating the continuance. If the commission has not approved or denied any such
application within the time periods set forth in this paragraph (b), the application shall be
deemed approved. If the commission denies any such application for approval within the
permitted period, the subject contract shall not become effective. Any contract submitted
pursuant to this section shall be filed under seal and treated as confidential by the commission;
except that at the time the applicant files an application or contract with the commission, the
applicant shall also furnish a copy of the application to any public utility then providing electric,
gas, or steam service in the state of Colorado to the customer, and also furnish a copy to the
office of consumer counsel, and the office of consumer counsel shall also treat said contract as
confidential.
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(c) An application filed by a public utility pursuant to this section shall contain the name
of the customer, a description of the services proposed to be provided under contract, evidence
that the requirements of paragraph (a) of this subsection (1) have been met, and any additional
information required by the commission. The commission may dismiss an application if the
applicant fails to provide information necessary to enable the commission to make the findings
required by paragraph (a) of this subsection (1).

(d) (Deleted by amendment, L. 92, p. 2138, 8§ 1, effective April 23, 1992.)

(e) Within ten days after the execution of such contract, the public utility shall file with
the commission under seal and as a confidential document the final contract or other description
of the price and terms of service, together with any additional information required by the
commission. The applicant shall also furnish a copy of such information to the office of
consumer counsel, who shall treat the information as confidential. The commission shall have no
authority to disapprove the contract if the contract complies with the conditions contained in
paragraph (@) of this subsection (1), but the commission may consider the contract for general
regul atory purposes and to ensure compliance with the requirements of this section.

(2) (8) For contracts involving electric and steam service, at the time of any proceeding
in which a utility's overall rate levels are determined, the commission shall specify a fully
distributed cost methodology to be used to segregate rate base, expenses, and revenues
associated with utility service provided by contract pursuant to this section from other regulated
utility operations. For contracts involving electric and steam service, if revenues from a service
provided pursuant to this section are less than the cost of service as determined by the fully
distributed cost methodology specified by the commission, the rates of other regulated utility
operations may not be increased to recover such difference between costs and revenues.

(b) For contracts involving natural gas service, the commission may require a public
utility to segregate investments, expenses, and revenues associated with utility service provided
pursuant to subparagraph (1) of paragraph (a) of subsection (1) of this section to ensure that
such services are not subsidized by revenues from other utility operations. If the commission
requires such segregation of such investment and expenses, it shall specify a fully distributed
cost allocation methodol ogy.

(3) (@ This section shall neither enlarge nor diminish the rights and obligations of a
public utility operating under a certificate issued by the commission to serve customers within a
territory pursuant to the provisions of article 3.5, 5, or 9.5 of thistitle.

(b) Nothing in this section shall be construed to permit any public utility to provide
electric, natural gas, or steam service to a customer of another public utility located in or for use
in the service territory of such other public utility providing or proposing to provide the same
type of service.

(4) (8 The commission has the right to inspect the books and records of any affiliate of a
public utility to the extent that the affiliate uses any plant, or incurs any cost, or provides any
service or product which is joint and common to the provision of public utility services and
products subject to the jurisdiction of the commission. Upon application and for good cause
shown, the commission may enter an appropriate protective order which directs the manner in
which proprietary information shall be treated.

(b) For purposes of this subsection (4), unless the context otherwise requires, "affiliate of
a public utility" means a subsidiary of a public utility, a parent corporation of a public utility, a
joint venture organized as a separate corporation or partnership to the extent of the individual
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public utility's involvement with the joint venture, or a subsidiary of a parent corporation of a
public utility.

(5) Nothing in this section limits or restricts the commission's authority to regulate rates
and charges, correct abuses, or prevent unjust discrimination except as specifically provided in
this section.

(6) (8 Notwithstanding any other provision of this section, an investor-owned electric
utility subject to rate regulation by the commission may offer economic development rates to a
qualifying commercial or industrial customer.

(b) () An economic development rate approved pursuant to this section must be lower
than the rate or rates that the qualifying commercial or industrial customer would be or currently
is subject to under the utility's tariffs in effect at the time the qualifying commercial or industrial
customer seeks to qualify for the economic development rate; except that an economic
development rate must not be lower than the utility's marginal cost of providing service to the
qualifying commercial or industrial customer.

(I (A) The commission may approve investor-owned utility tariffs that provide for
implementation of an economic development rate and set a minimum and maximum amount for
the rate consistent with subsection (6)(b)(I) of this section.

(B) Notwithstanding subsection (6)(b)(11)(A) of this section, the utility may negotiate
and enter into agreements related to economic development rates with individual qualifying
commercia or industrial customers without commission approval so long as the agreed-upon
economic development rate complies with the commission-approved tariff and the addition or
expansion of existing load at a single location is less than or equal to twenty megawatts. Any
addition or expansion of existing load at a single location that is greater than twenty megawatts
requires separate commission approval based upon a finding that the addition or expansion is
consistent with this section.

(1) An investor-owned utility may offer an economic development rate to a qualifying
commercia or industrial customer for up to ten years.

(©) (I) An authorization granted by the commission pursuant to this section must include
such terms and conditions as the commission determines are necessary to ensure that the
economic development rates or charges assessed to other customers do not subsidize the cost of
providing service to qualifying commercial and industrial customers consistent with subsection
(6)(b)(I) of this section, and that there is no other subsidization of such service. In developing the
terms and conditions, the commission shall consider, among other things, the rates and charges
assessed to the utility's wholesale customers and the effects on other transmission system owners
and users resulting from new transmission facilities constructed in connection with the utility's
expansion of an existing voluntary renewable energy program or service offering.

(I In a commission proceeding related to economic development rates authorized
pursuant to subsection (6)(b) of this section, the utility bears the burden of proof to establish that:

(A) The rates or charges assessed to other customers do not subsidize the cost of
providing economic development rates to qualifying commercial or industrial customers;

(B) Therates of other regulated utility operations do not increase; and

(C) Other customers on the utility's system do not experience arate increase due to arate
or rates offered to a qualifying commercia or industrial customer pursuant to this section.

(1)  The commission shall not impute to the utility revenues that would have been
received from the qualifying commercial or industrial customer if the customer were being
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provided service under the corresponding rate for which it would have otherwise qualified under
the utility'stariffs.

(d) () An investor-owned utility may seek commission approval to expand any
voluntary renewable energy program or service offering, except those covered by valid
agreements to the contrary executed and approved by the commission as of January 1, 2019,
through the acquisition of additional renewable generation capacity and energy to meet the
current and projected demand of:

(A) Any commercia or industrial customer making a capital investment of two hundred
fifty million dollars or more;

(B) Any commercia or industrial customer that requires such expansion to remain as a
customer of that utility; or

(C) Any gqualifying commercial or industrial customer entering the service territory of
the utility.

(I1) The commission may approve, within one hundred twenty days, an expansion of an
existing voluntary renewable energy program or service offering upon a showing by the utility
that:

(A) There is not sufficient capacity and energy in the existing voluntary renewable
energy program or service offering to satisfy the needs of the customer and the customer meets
the requirements of subsection (6)(d)(l) of this section; and

(B) The availability of the program or service, either on its own or in combination with
other incentives, is a substantial factor in the customer's decision to locate new or expand or
retain existing business operations in Colorado.

(7) Asused in subsection (6) of this section and this subsection (7):

(@) "Qualifying commercial or industrial customer":

() Meansautility customer that:

(A) Agrees to: Locate commercial or industrial operations in Colorado and add at least
three megawatts of new load at a single location; or expand existing commercia or industrial
operations in Colorado and add at |east three megawatts of new load at a single location; and

(B) Demonstrates, to the satisfaction of the investor-owned utility, subject to review by
the commission, that: The cost of electricity is a critical consideration in deciding where to
locate new or expand existing operations; and the availability of economic development rates,
either on their own or in combination with other economic development incentives, is a
substantial factor in the customer's decision to locate new or expand existing business operations
in Colorado;

(I1) Does not include a customer that agrees to relocate or otherwise transfer its existing
load of at least three megawatts from the service territory of another public utility, as defined in
section 40-1-103, into the service territory of the utility offering economic development rates.

(b) "Voluntary renewable energy program or service offering” means a program or other
service offering approved by the commission that allows a commercial or industrial customer
access to eligible energy resources, as that term is defined in section 40-2-124 (1)(a), on a
voluntary basis, on terms and conditions deemed necessary by the commission. For a voluntary
renewable energy program or service offering to be expanded, it must have been approved by the
commission prior to the expansion request of a commercial or industrial customer pursuant to
subsection (6)(d)(I) of this section.
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(8) This subsection (8) and subsections (6) and (7) of this section are repeaed, effective
January 1, 2028.

Source: L. 89: Entire section added, p. 1535, § 1, effective July 1. L. 92: Entire section
amended, p. 2138, 8§ 1, effective April 23. L. 2018: (5) amended and (6) to (8) added, (HB 18-
1271), ch. 362, p. 2159, § 2, effective January 1, 2019.

Cross references.  For the legidative declaration in HB 18-1271, see section 1 of
chapter 362, Session Laws of Colorado 2018.

40-3-104.4. Simplified regulatory treatment for small or nonprofit water
companies. (1) The commission, with due consideration to public interest, quality of service,
financia condition, and just and reasonable rates, shall grant regulatory treatment that is less
comprehensive than otherwise provided for under this article 3 to small, privately owned water
companies that serve fewer than one thousand five hundred customers. The commission, when
considering policy statements and rules, shall balance reasonable regulatory oversight with the
cost of regulation in relation to the benefit derived from the regulation.

(2) (@) Except as otherwise provided in subsection (2)(b) of this section, a water
company registered as a nonprofit organization under section 501 (c) of the federal "Interna
Revenue Code of 1986", as amended, 26 U.S.C. sec. 501 (c), is exempt from regulation under
the "Public Utilities Law", articles 1 to 7 of thistitle 40.

(b) Notwithstanding subsection (2)(a) of this section, all rates, charges, and terms and
conditions of service between awater company described in subsection (2)(a) of this section and
its customers must be just and reasonable. The commission shall resolve any complaint alleging
a violation of this subsection (2)(b) in accordance with articles 6 and 7 of this title 40 if the
complaint is signed by:

() The mayor, the president of the board of trustees, or a majority of the council,
commission, or other governing body of an affected city, county, city and county, or town;

(I The chief executive officer of an affected public utility; or

(1) The lesser of:

(A) At least twenty-five customers or prospective customers of the water company
complained of; or

(B) At least twenty-five percent of the current customers of the water company
complained of.

Source: L. 2001: Entire section added, p. 1469, 8 1, effective August 8. L. 2018: Entire
section amended, (SB 18-134), ch. 91, p. 729, § 1, effective August 8.

40-3-104.5. Special provisionsfor rail carrier rate increases. Notwithstanding section
40-3-105 and any other provision of this title to the contrary, the commission shall not exercise
any jurisdiction over rates with respect to intrastate rail carriers.

Source: L. 84: Entire section added, p. 1037, 8§ 3, effective July 1. L. 2000: Entire
section amended, p. 215, 8 2, effective March 29.
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40-3-105. Free and reduced service or transportation prohibited - exceptions. (1)
No public utility shall, directly or indirectly, issue, give, or tender any free service, ticket, frank,
free pass, or other gratuity of services or any free or reduced rate transportation for passengers or
property between points within this state unless a tariff so providing is first filed with and
approved by the commission.

(2) Except as otherwise provided in this section, no public utility shall charge, demand,
collect, or receive a greater or lesser or different compensation for any product or commodity
furnished or to be furnished, or for any service rendered or to be rendered, than the rates, tolls,
rentals, and charges applicable to such product or commodity or service as specified in its
schedules on file and in effect at the time, nor shall any such public utility refund or remit,
directly or indirectly, in any manner or by any device, any portion of the rates, tolls, rentals, and
charges so specified, nor extend to any corporation or person any form of contract or agreement
or rule or regulation or any facility or privilege except those which are regularly and uniformly
extended to all corporations and persons; but the commission may by rule or order establish such
exceptions from the operation of this prohibition as it may consider just and reasonable as to
each public utility.

(3) (8 Nothing in this article shall prohibit or restrict any public utility from furnishing
its service, product, or commodity to, or the receiving of its service, product, or commodity by,
its employees, pensioners, officers, directors, or board members at no charge or at charges less
than those prescribed in the utility's published schedules or tariffs.

(b) No revenue shall accrue or be credited in the accounts of such utility with respect to
such service, product, or commodity furnished at no charge nor with respect to any amounts by
which charges for such service, product, or commodity are less than those prescribed in the
utility's published schedules or tariffs.

Source: L.13: p.470,817. C.L.8§2928. L. 27: p. 249,81. CSA: C. 137,818. L. 41: p.
599, § 1. CRS53: §115-3-5. C.R.S. 1963: § 115-3-5. L. 69: p. 931,814.L.73: p. 1143,81. L.
84: (2) amended, p. 1039, 8 4, effective July 1. L. 2002: (2) amended, p. 1033, § 69, effective
June 1.

Crossreferences. For penaltiesfor violations, see article 7 of thistitle.

40-3-106. Advantages prohibited - graduated schedules - consideration of household
income and other factors - definitions. (1) (a) Except when operating under paragraph (c) or
(d) of this subsection (1), a public utility, as to rates, charges, service, or facilities, or in any
other respect, shall not make or grant any preference or advantage to a corporation or person or
subject a corporation or person to any prejudice or disadvantage. A public utility shall not
establish or maintain any unreasonable difference as to rates, charges, service, facilities, or
between localities or class of service. The commission may determine any question of fact
arising under this section.

(b) Repeded.

(c) A loca exchange provider, as defined in section 40-15-102 (18), may enter into a
contract, when necessary, specifying non-cost-based rates and conditions particular to that
contract with one or more purchasers of services for applications of interactive video technology
for purposes of distance learning, video arraignment of defendants in criminal cases, or
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examination, diagnosis, or treatment of patients in the course of medical practice. When an
application is subject to a bidding process by the end user of the service, the local exchange
providers offering component elements of interactive video technology pursuant to this
paragraph (c) shall offer the component elements relating to a specific application to a specific
end user to al bidders, including themselves, if bidding, at the same rates, terms, and conditions.
This exception shall not apply to any other regulated service. A provider other than a loca
exchange provider may offer such interactive video services if such services are provided under
the same terms and conditions as specified in this paragraph (c). Each contract entered into under
this paragraph (c) shall be filed with the commission for information only.

(d) (I) Notwithstanding any provision of articles 1 to 7 of this title to the contrary, the
commission may approve any rate, charge, service, classification, or facility of a gas or electric
utility that makes or grants a reasonable preference or advantage to low-income customers, and
the implementation of such commission-approved rate, charge, service, classification, or facility
by a public utility shall not be deemed to subject any person or corporation to any prejudice,
disadvantage, or undue discrimination.

(I1) As usad in this paragraph (d), a "low-income utility customer" means a utility
customer who:

(A) Has ahousehold income at or below one hundred eighty-five percent of the current
federal poverty line; and

(B) Otherwise meets the eligibility criteria set forth in rules of the department of human
services adopted pursuant to section 40-8.5-105.

(1)  When considering whether to approve a rate that makes or grants a reasonable
preference or advantage to low-income utility customers, the commission shall take into account
the potential impact on, and cost-shifting to, utility customers other than low-income utility
customers.

(2) Nothing in articles 1 to 7 of this title shall be taken to prohibit a public utility
engaged in the production, generation, transmission, or furnishing of heat, light, gas, water,
power, or telephone service from establishing a graduated scale of charges subject to the
provisions of thistitle.

(3) Nothing in this section shall prevent the commission from revoking its approval at
any time and fixing other rates and charges for the product or commodity or service as
authorized by articles 1 to 7 of thistitle.

(4) The commission shall order afixed public utility, except a municipally owned utility,
to increase its rates only to its customers in a municipality by adding a surcharge to recover the
amount such fixed public utility pays to that municipality as a cost of doing business within that
municipality under a franchise or pursuant to a license or occupation tax levied by the
municipality, so long as the increase in rates by such fixed public utility is pursuant to a method
of surcharge approved by the commission. Occupation tax as used in this subsection (4) does not
include the employer and employee tax imposed by a municipality for the privilege of
employment within that municipality.

(5) Repeded.

Source: L.13: p. 473,818. C.L. §2929. CSA: C. 137, 819. CRS53: § 115-3-6. C.R.S.
1963: § 115-3-6. L. 69: p. 932, 8§ 15. L. 81: (4) and (5) added, p. 1912, § 1, effective July 1. L.
83: (5) repealed, p. 1555, § 3, effective June 17. L. 84: (1) amended, p. 1039, 8§ 5, effective July
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1. L. 86: (1)(a) amended, p. 1155, § 2, effective September 1. L. 89: (2) amended, p. 1526, § 8,
effective April 12. L. 90: (1)(ad) amended, p. 1849, § 51, effective May 31. L. 91: (1)(a)
amended, p. 1925, § 57, effective June 1. L. 95; (1)(a) amended and (1)(c) added, p. 245, § 1,
effective April 17. L. 2000: (1)(b) repeded, p. 217, § 3, effective March 29. L. 2002: (1)(a)
amended, p. 1033, § 70, effective June 1. L. 2007: (1)(a) amended and (1)(d) added, p. 319, § 1,
effective April 2. L. 2008: (2) amended, p. 1792, § 6, effective July 1. L. 2010: (2)(d)(I1)(A)
amended, (HB 10-1422), ch. 419, p. 2124, § 181, effective August 11. L. 2013: (1)(a) amended,
(SB 13-194), ch. 89, p. 289, § 2, effective April 1.

40-3-107. Transmission of business of other companies. Every telephone public utility
operating in this state shall receive, transmit, and deliver, without discrimination or delay, the
conversations and messages of every other telephone public utility with whose line a physical
connection may have been made.

Source: L. 13: p. 473,819. C.L. §2930. CSA: C. 137,820. CRS53: § 115-3-7.C.R.S.
1963: § 115-3-7. L. 69: p. 932, § 16. L. 2008: Entire section amended, p. 1792, § 7, effective
July 1.

Crossreferences. For fixing of joint rates, see § 40-4-104.

40-3-107.5. Interconnection with renewable energy cooperatives. Electric utilities
shall interconnect with renewable energy cooperatives organized pursuant to section 7-56-210,
C.R.S. Every renewable energy cooperative that desires to interconnect its system with any
facilities owned or operated by a public utility shall comply with applicable interconnection rules
and with reasonable standards and policies related to the reliability of the public utility system.
All such standards and policies, as well as al costs for the interconnection, shall be fair,
reasonable, and nondiscriminatory to each renewable energy cooperative.

Source: L. 2004: Entire section added, p. 1123, § 4, effective May 27.

40-3-108. Rates for long and short distances. No telephone public utility subject to
articles 1 to 7 of this title shall charge or receive any greater compensation in the aggregate for
the transmission of any long distance message or conversation for a shorter than for a longer
distance over the same line or route in the same direction within this state, the shorter being
included within the longer distance, or charge any greater compensation for a through service
than the aggregate of the intermediate rates or tolls subject to articles 1 to 7 of this title. Upon
application to the commission, a telephone public utility may be authorized by the commission
to charge less for a longer than a shorter distance service for the transmission of messages or
conversations in special cases, after investigation; and the commission may from time to time
prescribe the extent to which such telephone public utility may be relieved from the operation
and requirements of this section.

Source: L.13: p. 473,820. C.L. §2931. CSA: C. 137, 8 21. CRS53: §115-3-8. C.R.S.
1963: § 115-3-8. L. 69: p. 932, § 17. L. 2008: Entire section amended, p. 1793, 8§ 8, effective
July 1.
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40-3-109. Street transportation public utility - transfers. Every street transportation
public utility shall, upon such terms as the commission finds to be just and reasonable, furnish to
its passengers transfers entitling them to one continuous trip in the same general direction over
and upon the portions of its lines within the same city and county, city, or town not reached by
the originating vehicle.

Source: L.13: p. 474,821. C.L. §2932. CSA: C. 137, § 22. CRS53: §115-3-9. C.R.S.
1963: § 115-3-9. L. 69: p. 933, § 18.

40-3-110. Information furnished commission - reports. Every public utility shall
furnish to the commission at such time and in such form as the commission may require a report
in which the utility shall specifically answer al questions propounded by the commission upon
or concerning which the commission may desire information. The commission has the authority
to require any public utility to file monthly reports of earnings and expenses and to file
periodical or special or both periodical and specia reports concerning any matter about which
the commission is authorized by articles 1 to 7 of this title or in any other law to inquire or to
keep itself informed or which it is required to enforce. All reports shall be under oath.

Source: L. 13: p. 474, § 22. C.L. § 2933. CSA: C. 137, § 23. CRS 53: § 115-3-10.
C.R.S. 1963: § 115-3-10.

Crossreferences: For duty of common carriers to report accidents, see 8 40-9-108.

40-3-111. Rates determined after hearing. (1) Whenever the commission, after a
hearing upon its own motion or upon complaint, finds that the rates, tolls, fares, rentals, charges,
or classifications demanded, observed, charged, or collected by any public utility for any service,
product, or commodity, or in connection therewith, including the rates or fares for excursion or
commutation tickets, or that the rules, regulations, practices, or contracts affecting such rates,
fares, tolls, rentals, charges, or classifications are unjust, unreasonable, discriminatory, or
preferential, or in any way violate any provision of law, or that such rates, fares, tolls, rentals,
charges, or classifications are insufficient, the commission shall determine the just, reasonable,
or sufficient rates, fares, tolls, rentals, charges, rules, regulations, practices, or contracts to be
thereafter observed and in force and shall fix the same by order. In making such determination,
the commission may consider current, future, or past test periods or any reasonable combination
thereof and any other factors which may affect the sufficiency or insufficiency of such rates,
fares, tolls, rentals, charges, or classifications during the period the same may be in effect, and
may consider any factors which influence an adequate supply of energy, encourage energy
conservation, or encourage renewable energy development.

(1.5) (&) If the commission considers environmental effects when comparing the costs
and benefits of potential utility resources, it shall also make findings and give due consideration
to the effect that acquiring such resources will have on the state's economy and employment,
including, but not limited to, the effect on the mining, electric, natural gas, energy efficiency,
and renewabl e resource industries.
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(b) If the commission considers factors which encourage renewable energy development,
it shall aso make findings and give due consideration to the effect of such factors on the utility's
ability to recover its capital and operating costs.

(2) (8 The commission has the power, after a hearing upon its own motion or upon
complaint, to investigate a single rate, fare, toll, rental, charge, classification, rule, contract, or
practice, or the entire schedule of rates, fares, tolls, rentals, charges, classifications, rules,
contracts, and practices of any public utility; and to establish new rates, fares, tolls, rentas,
charges, classifications, rules, contracts, practices, or schedules, in lieu thereof.

(b) As part of any inquiry or investigation into rate structures of regulated electric
utilities undertaken on or before July 1, 2009, the commission shall consider whether to adopt
retail rate structures that enable the use of solar or other renewable energy resources in
agricultural applications, including, but not limited to, irrigation pumping.

Source: L. 13: p. 475, § 23. C.L. § 2934. CSA: C. 137, 8§ 24. CRS 53: § 115-3-11.
C.R.S. 1963: § 115-3-11. L. 81: (1) amended, p. 1914, 8§ 1, effective July 1. L. 93: (1.5) added,
p. 202, 8 1, effective March 31. L. 94: (1) and (1.5) amended, p. 611, 8 3, effective April 8. L.
2008: (2) amended, p. 1793, § 9, effective duly 1.

Cross references. For the legidative declaration contained in the 1994 act amending
subsections (1) and (1.5), see section 1 of chapter 102, Session Laws of Colorado 1994.

40-3-112. Commission to provide local government with avoided cost information.
(1) The genera assembly hereby finds that it is in the interest of the people of this state to
promote the production of energy and the disposal of solid waste in a manner designed to protect
the environment; therefore, the general assembly hereby declares that it is the policy of this state
to promote the development of systems which generate energy through the burning of solid
waste in amanner designed to insure the maintenance of clean air standards.

(2) Prior to the construction of a solid waste-to-energy incineration facility, any unit of
local government contemplating construction of such a facility may, by written request, require
the commission to calculate the avoided cost to a specified eectric utility for the purchase of
energy and capacity by said utility from said contemplated facility. Pursuant to such request the
utility shall provide the commission with all data necessary to calculate said cost.

(3) Asused in this section, "solid waste-to-energy incineration facility" means a facility
where flammable waste materia is used as a primary fuel for the production of electrical power
the total output of which exceeds one hundred kilowatts.

Source: L. 83: Entire section added, p. 1556, § 1, effective June 1.

Cross references. For the authority of counties and municipalities relating to solid
waste-to-energy incineration systems, see part 9 of article 20 of title 30 and part 10 of article 15
of title 31.

40-3-113. Rail rates for transportation of recyclable or recycled materials.

(Repealed)
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Source: L. 84: Entire section added, p. 1040, § 6, effective July 1. L. 2000: Entire
section repealed, p. 217, 8 4, effective March 29.

40-3-114. Cost allocation - effect on competitive markets. The commission shall
ensure that regulated electric and gas utilities do not use ratepayer funds to subsidize
nonregulated activities.

Source: L. 93: Entire section added, p. 2062, § 13, effective July 1.

40-3-115. Recovery of utility relocation costs. (1) As used in this section, unless the
context otherwise requires:

() "Political subdivision" means a county, city and county, city, town, home rule city,
home rule town, service authority, school district, local improvement district, law enforcement
authority, water, sanitation, fire protection, metropolitan, irrigation, drainage, or other special
district, or any other kind of municipal, quasi-municipal, or public organization organized
pursuant to law.

(b) "State" means the state government, any state agency, state department, state
institution, or state-level authority.

(2) (@) Notwithstanding the provisions of section 40-15-502 (3)(b)(I) to (3)(b)(V), loca
exchange providers of basic local exchange service subject to regulation pursuant to part 2, part
3, or part 5 of article 15 of this title may request authorization from the commission to recover
the actual costs incurred for the relocation of infrastructure or facilities requested by the state or
a political subdivision. Actual costs are the nonfacility costs incurred in the relocation plus the
undepreciated amount of the facilities being replaced. Recovery of actual costs incurred for
relocation is intended for those state and political subdivision requests that are determined by the
commission to be beyond the normal course of business.

(b) The commission shall verify the actual costs that may be recovered, determine the
allocation of costs to various customers and services, and prescribe the method of such recovery.
In no event shall the period of recovery of the relocation costs exceed three years.

(c) In determining the alocation of the costs to be recovered, the commission shall
consider the jurisdiction requiring the relocation and the geographic area that most directly
benefits from the required relocation to determine the customers or services that will bear the
costs.

Source: L. 2003: Entire section added, p. 2640, § 1, effective August 6.

40-3-116. Electric vehicle programs - rates. (1) The rates and charges schedule for
services provided by a program created under section 40-5-107 may allow:

(& A return on any investment made under section 40-5-107 by an electric public utility
at the electric public utility's weighted average cost of capital, including the most recent rate of
return on equity, approved by the commission, including by allowing a utility to earn a rate of
return on rebates provided to customers through a transportation el ectrification program;

(b) Rate recovery mechanisms that alow earlier, as determined by the commission,
recovery of costs, including the use of rate adjustment clauses; and

(c) Performance-based incentive returns or similar investment incentives.
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(2) By May 15, 2020, an electric public utility shall submit to the commission a proposal
for a specific rate or rates for electricity supplied to commercial and industrial facilities used to
charge éectric vehicles that encourage vehicle charging and that support the operation of the
electric grid.

Source: L. 2019: Entire section added, (SB 19-077), ch. 383, p. 3434, 8 3, effective May
31.

Crossreferences: For the legidative declaration in SB 19-077, see section 1 of chapter
383, Session Laws of Colorado 2019.

40-3-117. Performance-based rate-making - investigation - report - repeal. (1) The
commission shall conduct an investigation of financia performance-based incentives and
performance-based metric tracking to identify mechanisms that may serve to align regulated
utility operations, expenditures, and investments with public benefit goas including safety,
reliability, cost efficiency, emissions reductions, and expansion of distributed energy resources.
The investigation, which shall be conducted in an investigatory proceeding, must consist of a
review of existing and potential metrics, including future test years, and consideration of new
performance-based incentives.

(2) (8 Within eighteen months after May 30, 2019, the commission shall report its
findings to the senate transportation and energy committee and the house of representatives
energy and environment committee, or their successor committees. The report must include the
following:

() A general determination as to whether a transition to performance-based metrics
regulation of a regulated utility would be net beneficial to the state, in terms of meeting stated
objectives of the commission and other related statutory requirements;

(I1) Actions that the commission may pursue to guide the change to a performance-based
metrics regulation;

(1) Directivesto be given to utilities,

(IV) A list of types of future litigated proceedings within which the report could be
implemented; and

(V) A proposed timeline for transition to performance-based metrics regulation.

(b) The report may include any recommendations of legislation needed to fully realize
the benefits of performance-based metrics regulation, including identifying any existing statute
that would serve as an impediment to realizing the full benefits of a transition to performance-
based metrics regulation and suggested recommended changes to the existing statute.

(3) Thissectionisrepealed, effective September 1, 2021.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3306, § 11, effective
May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.
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40-3-118. Electric utility retail rates survey - nonadjudicatory proceeding -
definition - report - repeal. (1) (&) The commission shall open a nonadjudicatory proceeding to
conduct a survey of electric public utility retail rates and specifically consider recommendations
that would result in rate relief in certificated electric utility territories with retail rates materially
greater than the state average. The commission shall determine the minimum percentage by
which aretail rate that exceeds the state average rate qualifies as a materially greater rate.

(b) As used in this section, "public utility" does not include a cooperative electric
association, as defined in section 40-9.5-102.

(2) On or before February 1, 2021, the commission shall file a report with the house
energy and environment committee and the senate transportation and energy committee, or their
successor committees, describing the scope of analysis conducted, potential solutions
considered, and any recommendations that could provide rate relief to ratepayers.

(3) Thissectionisrepealed, effective September 1, 2021.

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3306, § 11, effective
May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

ARTICLE 3.2
Air Quality Improvement Costs
PART 1
GENERAL PROVISIONS

40-3.2-101. Legidative declaration. The general assembly hereby finds, determines,
and declares that cost-effective natural gas and electricity demand-side management programs
will save money for consumers and utilities and protect Colorado's environment. The general
assembly further finds, determines, and declares that providing funding mechanisms to
encourage Colorado's public utilities to reduce emissions or air pollutants and to increase energy
efficiency are matters of statewide concern and that the public interest is served by providing
such funding mechanisms. Such efforts will result in an improvement in the quality of life and
health of Colorado citizens and an increase in the attractiveness of Colorado as a place to live
and conduct business.

Source: L. 98: Entire article added, p. 1050, § 3, effective July 1. L. 2007: Entire section
amended, p. 984, § 2, effective May 22.

40-3.2-102. Recovery of air quality improvement costs. (1) A public utility shall be
entitled to fully recover from its retail customers the air quality improvement costs that it
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prudently incurs as a result of a voluntary agreement entered into pursuant to part 12 of article 7
of title 25, C.R.S,, after July 1, 1998, except as provided in subsection (7) of this section.

(2) For the purposes of this article, "air quality improvement costs' means the
incremental life-cycle costs including capital, operating, maintenance, fuel, and financing costs
incurred or to be incurred by a public utility at electric generating facilities located in Colorado.
To account for the timing differences between various costs and revenue recovery, life-cycle
costs shall be calculated using net present value analysis.

(3 Upon application by a public utility for cost recovery, the commission shall
determine an appropriate method of cost recovery that assures full cost recovery for the public
utility. The air quality improvement costs recovered by the public utility shall not cause an
average rate impact greater than the equivalent of one and one-half mills per kilowatt hour in any
period, nor shall such costs exceed atotal of two hundred eleven million dollars calculated using
1998 net present value dollars. The air quality improvement costs for a generating facility shall
be recovered over a period of fifteen yearsor less.

(4) Any revenues a public utility receives from transferring, selling, banking, or
otherwise using alowances established under Title IV of the federal "Clean Air Act" or under
any other trading program of regiona or national applicability shall be credited to the public
utility's customers to offset air quality improvement costs if such revenues are a result of a
voluntary agreement entered into under part 12 of article 7 of title 25, C.R.S.

(5) To the extent that a voluntary agreement entered into under part 12 of article 7 of
title 25, C.R.S., does not increase the public utility's electric generating capacity, the voluntary
agreement shall not be subject to any restrictions that arise from the commission’s integrated
resources planning rules.

(6) The commission shall assure that any future industry restructuring does not adversely
affect the ability of the public utility to recover its air quality improvement costs. Nothing in this
section shall prevent the commission from considering the appropriate value, including market
value, of apublic utility's generation assets in any future industry restructuring proceeding.

(7) (@ If apublic utility's wholesale sales are subject to regulation by the federal energy
regulatory commission and the public utility sells power on the wholesale market from
generating facilities that are subject to a voluntary agreement under part 12 of article 7 of title
25, C.R.S,, the public utilities commission shall determine whether to assign a portion of the air
quality improvement costs to be recovered from the public utility's wholesale customers. The
public utilities commission may assign a portion of the air quality improvement costs to the
public utility's wholesale customers to the extent that such portion of such cost recovery does not
conflict with the public utility's wholesale contracts entered into prior to April 1, 1998.

(b) If the public utilities commission assigns a portion of the public utility's air quality
improvement costs to be recovered from the public utility's wholesale customers, the public
utility may apply to the federal energy regulatory commission for recovery, effective on the date
of filing, of the portion of costs assigned to the public utility's wholesale customers. The public
utilities commission shall permit the public utility to recover the portion of costs assigned to the
public utility's wholesale customers from its retail customers pending the federal energy
regulatory commission's approval of recovery from the public utility's wholesale customers.

(c) Notwithstanding paragraph (b) of this subsection (7), if the public utility fails to
apply to the federal energy regulatory commission within six months after the public utilities
commission's final order assigning a portion of the air quality improvement costs to the public
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utility's wholesale customers or fails to make a diligent, good faith effort to persuade the federal
energy regulatory commission to approve the cost recovery from the public utility's wholesale
customers, the public utility shall not be entitled to recover said portion of the costs from its
retail customers.

(d) All revenuesthat a public utility receives from its wholesale customers for air quality
improvement costs shall be credited as an offset to the air quality improvement costs charged to
the public utility's retail customers.

Source: L. 98: Entire article added, p. 1050, 8 3, effective duly 1.

40-3.2-103. Gas distribution utility demand-side management programs - rules -
recovery of costs. (1) On or before September 30, 2007, the commission shall commence a
rule-making proceeding, as described in subsection (2) of this section, to develop expenditure
and natural gas savings targets, funding and cost-recovery mechanisms, and a financial bonus
structure for demand-side management programs implemented by an investor-owned gas
distribution utility, also referred to in this section as a "gas utility".

(2) As part of the rule-making proceeding required by subsection (1) of this section, the
commission shall:

(8) Adopt DSM program expenditure targets equal to at least one-half of one percent of a
natural gas utility's revenues from its full service customers in the year prior to setting such
targets;

(b) Establish DSM program savings targets that are commensurate with program
expenditures and expressed in terms of an amount of gas saved per unit of program expenditures;

(c) (I) Adopt procedures for alowing gas utilities to recover their prudently incurred
costs of DSM programs without having to file a rate case. Such costs shall include, but are not
limited to, facility investments; rebates; interest rate buy-downs; incremental labor costs,
employee benefits, carrying costs, and employee-related administrative costs, and other
administrative costs. All such costs shall be recovered through a cost adjustment mechanism that
is set on an annual basis, or more frequently if deemed appropriate.

(I1) Cost adjustment procedures shall give gas utilities the option of obtaining cost
recovery either through expensing DSM program expenditures or adding them to base rates, with
an amortization period to be determined by the commission. In addition, such procedures shall
provide that cost recovery for programs directed at residential customers are to be collected from
residential customers only and that cost recovery for programs directed a nonresidential
customers are to be collected from nonresidential customers only.

(d) Adopt a bonus structure to reward gas utilities for investments in cost-effective DSM
programs. For each year of operation, the bonus shall be capped at twenty-five percent of the
expenditures or twenty percent of the net economic benefits of the DSM programs, whichever
amount is lower. The amount of the bonus awarded each year shall be determined based on the
extent to which the gas utility has achieved the targets established by the commission in
accordance with paragraphs (a) and (b) of this subsection (2). The bonus shall not count against a
gas utility's authorized rate of return or be considered in rate proceedings.

(e) Consider the fact that implementing the new DSM programs may require a phase-in
period before a gas utility is able to achieve the funding level determined by the commission
pursuant to paragraph (a) of this subsection (2). A gas utility that implements a new DSM
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program in phases shall be eligible to receive a bonus under the bonus structure adopted pursuant
to paragraph (d) of this subsection (2) during its phase-in period.

(f) Not adopt any measure authorizing a financial penalty against a gas utility that fails
to meet the targetsin any particular year.

(3) Within twelve months after the completion of the rule-making required by subsection
(1) of this section, each gas utility shall:

(@) Develop and begin implementing a set of cost-effective DSM programs for its full
service customers. Such programs shall be of the gas utility's choosing, taking into account the
characteristics of the gas utility and its customers. One or more programs may be targeted to
low-income customers and, if so, may be provided directly by the gas utility or indirectly
through financial support of conservation programs for low-income households administered by
the state.

(b) Inimplementing DSM programs, use reasonable efforts to maximize energy savings
consistent with the annual energy efficiency budget.

(4) Inimplementing DSM programs, gas utilities may spend a disproportionate share of
total expenditures on one or more classes of customers.

(5) The commission shall authorize each gas utility to recover moneys spent for
education programs, impact and process evaluations, and program planning related to natural gas
DSM programs offered by the gas utility without having to show that such expenditures, on an
independent basis, are cost-effective. The commission may limit the amount spent for these
activities.

(6) (@) Gas utilities shall submit annual reports to the commission, as determined by the
commission by rule. The annual report shall describe the gas utility's DSM programs and shall
document program expenditures, energy savings impacts and the techniques used to estimate
these impacts, the estimated cost-effectiveness of program expenditures, and any other
information the commission may require.

(b) The commission shall review each report submitted pursuant to paragraph (a) of this
subsection (6) and shall determine the level of bonus, if any, that the gas utility is eligible to
collect on the basis of the information included in the report. The commission's determination
shall be made within three months after receiving the report. Any such bonus shall be authorized
as a supplement to the cost adjustment mechanism or alternative mechanism approved by the
commission and shall be applied over atwelve-month period after approval of the bonus.

(7) Gas utilities may continue DSM programs that were in existence on or before May
22, 2007, and shall not be required to obtain approval from the commission for such programs.

(8 This section shall not be construed to extend the commission's authority to any
nonregulated utility businesses or affiliates of a gas utility.

Source: L. 2007: Entire section added, p. 984, § 3, effective May 22.

Crossreferences: For the definition of DSM programs, see 8 40-1-102.

40-3.2-104. Electricity utility demand-side management programs - rules - annual
report - definition. (1) It is the policy of the state of Colorado that a primary goal of electric
utility least-cost resource planning is to minimize the net present value of revenue requirements.

The commission may adopt rules as necessary to implement this policy.

Colorado Revised Statutes 2019 Page 87 of 322 Uncertified Printout



(2) (8) The commission shall establish energy savings and peak demand reduction goals
to be achieved by an investor-owned electric utility, taking into account the utility's cost-
effective demand-side management potential, the need for electricity resources, the benefits of
demand-side management investments, and other factors as determined by the commission.

(b) The energy savings and peak demand reduction goals must be at least five percent of
the utility's retail system peak demand, measured in megawatts, in the base year and at least five
percent of the utility's retail energy sales, measured in megawatt-hours, in the base year. The
base year is 2006. The goals shall be met in 2018, counting savings in 2018 from demand-side
management measures installed starting in 2006. The commission may establish interim goals
and may revise the goals as it deems appropriate.

(c) Commencing January 1, 2019, the energy savings and peak demand reduction goals
must be at least five percent of the utility's retail system peak demand, measured in megawatts,
in the base year and at least five percent of the utility's retail energy sales, measured in
megawatt-hours, in the base year. The base year is 2018. The goals shall be met in 2028,
counting savings in 2028 from demand-side management measures installed starting in 2019.
The commission may establish interim goals and may revise the goals as it deems appropriate.

(3) The commission shall permit electric utilities to implement cost-effective eectricity
DSM programs to reduce the need for additional resources that would otherwise be met through
a competitive acquisition process.

(4) The commission shall ensure that utilities develop and implement DSM programs
that give all classes of customers an opportunity to participate and shall give due consideration to
the impact of DSM programs on nonparticipants and on low-income customers.

(5) The commission shall allow an opportunity for a utility's investments in cost-
effective DSM programs to be more profitable to the utility than any other utility investment that
is not aready subject to specia incentives. In complying with this subsection (5), the
commission shall consider, without limitation, the following incentive mechanisms, which shall
take into consideration the performance of the DSM program:

(@ An incentive to allow a rate of return on DSM investments that is higher than the
utility's rate of return on other investments;

(b) Anincentiveto allow the utility to accelerate the depreciation or amortization period
for DSM investments;

(©) An incentive to alow the utility to retain a portion of the net economic benefits
associated with aDSM program for its sharehol ders;

(d) Anincentiveto alow the utility to collect the costs of DSM programs through a cost
adjustment clause;

(e) Other incentive mechanisms that the commission deems appropriate.

(6) Each investor-owned electric utility shall submit an annual report to the commission
describing the DSM programs implemented by the electric utility in the previous year. The
report shall document the following:

(@) Program expenditures, including incentive payments,

(b) Peak demand and energy savings impacts and the techniques used to estimate those
impacts;

(c) Avoided costs and the techniques used to estimate those costs,

(d) The estimated cost-effectiveness of the DSM programs,

() The net economic benefits of the DSM programs; and
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(f) Any other information required by the commission.
(7) For purposes of this section, "electric utility” or "utility" means "investor-owned
utility”.

Source: L. 2007: Entire section added, p. 984, § 3, effective May 22; (7) added, p. 1172,
8 3, effective May 23. L. 2017: (2) amended, (HB 17-1227), ch. 209, p. 813, 8§ 1, effective
August 9.

Crossreferences: For the definition of DSM programs, see § 40-1-102.
40-3.2-105. Reporting requirement. (Repealed)

Source: L. 2007: Entire section added, p. 984, 8 3, effective May 22. L. 2017: Entire
section repealed, (SB 17-044), ch. 4, p. 8, 8§ 6, effective August 9.

40-3.2-106. Costs of pollution in utility planning - definitions - rules. (1) The
commission shall require an electric public utility subject to commission jurisdiction to consider
the cost of carbon dioxide emissions, as set forth pursuant to subsection (4) of this section, when
determining the cost, benefit, or net present value of any plan or proposal submitted in one of the
following proceedings:

(a) Electric resource plans or any utility plan or application that considers or proposes
the acquisition of new electric generating resources or the retirement of existing utility
generation;

(b) Applications related to section 40-2-124;

(c) Applicationsrelated to section 40-3.2-104; or

(d) A plan or application for transportation electrification or other forms of beneficial
electrification.

(2) Inaproceeding listed in subsection (1)(a) of this section, a utility shall:

(& At aminimum, model an optimization of a base case portfolio of resources using the
cost of carbon dioxide emissions, as set forth pursuant to subsection (4) of this section. The cost
of carbon dioxide emissions must apply to the evaluation of all existing electric generation
resources and to any new resources evaluated or proposed as part of the resource modeling. The
commission may require a utility to file or propose additional base cases. The utility may
propose, and the commission shall consider, alternative optimized portfolios of resources in
addition to the base case, utilizing different levels of costs for carbon dioxide.

(b) (I) Present a calculation of the net present value of revenue requirement for the
resources in each optimized portfolio. To show the net present value of revenue requirement that
would be incurred by the utility for implementing the portfolio, in addition to presenting the full
net present value of revenue requirement through a calculation using the cost of carbon dioxide
emissions set forth pursuant to subsection (4) of this section, the utility shall also present the full
net present value of revenue requirement through a calculation without using the cost of carbon
dioxide emissions set forth pursuant to subsection (4) of this section.

(I In addition to the net present value of revenue requirement calculations required in
subsection (2)(b)(I) of this section, for each optimized model run, the utility must provide a
present value calculation showing the net present value of the total cost of carbon dioxide
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emissions of each portfolio, calculated by multiplying the total emissions of that portfolio by the
cost of carbon dioxide set forth pursuant to subsection (4) of this section.

(3) In approving aresource plan, the commission shall consider:

(@) The net present value of the cost of carbon dioxide emissions;

(b) The net present value of revenue requirements that would be incurred by the utility
for implementing the portfolio; and

(c) Other relevant factors, as determined by the commission.

(4) The commission shall base the cost of carbon dioxide emissions on the most recent
assessment of the social cost of carbon dioxide developed by the federal government. Starting in
2020, the commission shall use a social cost of carbon dioxide of not less than forty-six dollars
per short ton. The commission shal modify the cost of carbon dioxide emissions based on
escalation rates of the 2020 base cost by an amount that is equal to or greater than the central
value escalation rates established in the technical support document. When calculating the cost
of carbon dioxide emissions for any proceeding listed in subsection (1) of this section, the
commission shall use the same discount rate as that used to develop the federal socia cost of
carbon dioxide, as set forth in the technical support document. Notwithstanding the discount rate
used to develop the social cost of carbon dioxide value over the planning period, the commission
shall continue to discount any net present value analysis of any optimized resource portfolio in
the electric resource planning process using discount rates that the commission deems
appropriate.

(5) The commission shall apply a cost of carbon dioxide emissions to the nonenergy
benefits for programs that are defined to be beneficial electrification.

(6) Asusedinthis section:

() "Beneficial electrification” means a utility's change in the energy source powering an
end use from a nonelectric source to an electric source, including transportation, water heating,
space heating, or industrial processes, if the change:

(I) Reduces system costs for the utility's customers,

(I1) Reduces net carbon dioxide emissions; or

(1) Providesfor amore efficient utilization of grid resources.

(b) "Technical support document” means the 2016 technical support document of the
federal interagency working group on social cost of greenhouse gases, entitled "Technical
Update of the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order
12866".

Source: L. 2019: Entire section added, (SB 19-236), ch. 359, p. 3309, § 13, effective
May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act adding this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

PART 2
COORDINATED UTILITY PLAN

Colorado Revised Statutes 2019 Page 90 of 322 Uncertified Printout



TO REDUCE AIR EMISSIONS

40-3.2-201. Short title. This part 2 shall be known and may be cited as the "Clean Air -
Clean Jobs Act".

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 466, 8 1, effective April
19.

40-3.2-202. Legidative declaration. (1) The general assembly hereby finds,
determines, and declares that the federal "Clean Air Act", 42 U.S.C. sec. 7401 et seq., will likely
require reductions in emissions from coal-fired power plants operated by rate-regulated utilities
in Colorado. A coordinated plan of emission reductions from these coal-fired power plants will
enable Colorado rate-regulated utilities to meet the requirements of the federal act and protect
public health and the environment at alower cost than a piecemeal approach. A coordinated plan
of reduction of emissions for Colorado's rate-regulated utilities will also result in reductions in
many air pollutants and promote the use of natural gas and other low-emitting resources to meet
Colorado's electricity needs, which will in turn promote development of Colorado's economy and
industry.

(2) The general assembly further finds that the use of natural gas to reduce coal-fired
emissions may require rate-regulated utilities to enter into long-term contracts for natural gasin
a manner that protects electricity consumers. Even though such long-term contracts might be
beneficia to consumers, financial rating agencies could find that such long-term contracts
increase the financial risk to rate-regulated utilities, which in turn could increase the cost of
capital to these utilities. The general assembly finds that it is important to give financial markets
confidence that utilities will be able to recover the costs of long-term gas contracts without the
risk of future regulators disallowing contracts.

(3) The general assembly further finds and declares that Colorado rate-regulated utilities
require timely and forward-looking reviews of their costs of providing utility service in order to
undertake the comprehensive and extensive planning and changes to their business operations
contemplated by this part 2. In order to alow these utilities to continue to provide reliable
electric service, ater their operations in the manner described by this part 2, and meet other state
public policy goals, it is imperative that Colorado rate-regulated utilities continue in sound
financial condition and remain attractive investments so that sufficient capital is provided to
achieve the state's goals. To that end, the general assembly finds that the commission should
have additional tools and more flexibility in its regulatory authority to ensure the continued
financial health of these utilities. The general assembly aso finds and declares that the actions
provided for in this part 2 be implemented in a manner to address the sound economic, health,
and environmental conditions of energy producing communities.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 466, 8 1, effective April
19.

40-3.2-203. Definitions. Asused in this part 2, unless the context otherwise requires:
(1) "Air quality control commission" means the commission created in section 25-7-104,
CRS.

Colorado Revised Statutes 2019 Page 91 of 322 Uncertified Printout



(2) "Department” means the department of public health and environment.

(3) "Federa act" means the federa "Clean Air Act", 42 U.S.C. sec. 7401 et seq., as
amended.

(4) "State act" means the "Colorado Air Pollution Prevention and Control Act", article 7
of title 25, C.R.S.

(5) "State implementation plan” means the plan required by and described in section 110
(a) and other provisions of the federal act.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 467, 8 1, effective April
19.

40-3.2-204. Emission control plans - role of the department of public health and
environment - timing of emission reductions - approval. (1) On or before August 15, 2010,
and in coordination with current or expected requirements of the federal act and the state act, all
rate-regulated utilities that own or operate coal-fired electric generating units located in
Colorado shall submit to the commission an emission reduction plan for emissions from those
units.

(2) (@ The plan filed under this section shall cover a minimum of nine hundred
megawatts or fifty percent of the utility's coal-fired electric generating units in Colorado,
whichever is smaller. Except as set forth in section 40-3.2-206, the coal-fired capacity covered
under the plan filed under this section shall not include any coal-fired capacity that the utility has
aready announced that it plans to retire prior to January 1, 2015. At the utility's discretion, the
plan may include some or all of the following elements:

(1) New emission control equipment for oxides of nitrogen and other pollutants;

(I Retirement of coal-fired units, if the retired coal-fired units are replaced by natural
gas-fired electric generation or other low-emitting resources as defined in section 40-3.2-206,
including energy efficiency;

(I11) Conversion of coal-fired generation to run on natural gas;

(IV) Long-term fuel supply agreements;

(V) New natural gas pipelines and other supporting gas infrastructure;

(V1) Increased utilization of existing gas-fired generating capacity;

(VI1) New transmission lines and other supporting transmission infrastructure;

(V1) Emission control equipment that is required to be installed at affected units prior
to or in conjunction with any retirement, conversion, or emission control equipment retrofit set
forth under the plan in order to limit any pollutant other than oxides of nitrogen; and

(IX) Any other capital, fuel, and operations and maintenance expenditures appropriate to
support the implementation of the plan.

(b) (1) Prior to filing the plan, the utility shall consult with the department and shall work
with the department in good faith to design a plan to meet the current and reasonably foreseeable
requirements of the federal act and state law in a cost-effective and flexible manner.

(I1) The commission shall provide the department an opportunity to:

(A) Comment on the air quality, all other air pollutants, and other emission reductions of
the plan; and

(B) Evauate and determine whether the plan is consistent with the current and
reasonably foreseeabl e requirements of the federal act.
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(1) In commenting upon the utility's plan, the department shall determine whether any
new or repowered electric generating unit proposed under the plan, other than a peaking facility
utilized less than twenty percent on an annual basis or a facility that captures and sequesters
more than seventy percent of emissions not subject to a national ambient air quality standard or a
hazardous air pollutant standard, will achieve emission rates equivalent to or less than a
combined-cycle natural gas generating unit.

(IV) The commission shall not approve a plan except after an evidentiary hearing and
unless the department has determined that the plan is consistent with the current and reasonably
foreseeabl e requirements of the federal act.

(c) The plan shall include a schedule that would result in full implementation of the plan
on or before December 31, 2017. The schedule may include interim milestones. The utility shall
design the schedule to protect system reliability, control overall cost, and assure consistency with
the requirements of the federal act.

(d) The plan shall set forth the costs associated with activities identified in the plan,
including the planning, development, construction, and operation of elements identified pursuant
to subparagraphs (1) to (IX) of paragraph (a) of this subsection (2), as well as the costs of any
shutdown, decommissioning, or repowering of existing coal-fired electric generating units that
are set forth in the plan.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 468, 8§ 1, effective April
19.

40-3.2-205. Review - approval. (1) In evaluating the plan, the commission shall
consider the following factors:

(& Whether the department reports that the plan is likely to achieve at least a seventy to
eighty percent reduction, or greater, in annual emissions of oxides of nitrogen as necessary to
comply with current and reasonably foreseeable requirements of the federal act and the state act.
The reduction in emissions under this paragraph (a) shall be measured from 2008 levels at coal-
fired power plants identified in the plan. In determining the reduction in emissions under this
paragraph (a), the department shall include:

() Emissions from coal-fired power plants identified in the plan and continuing to
operate after retrofit with emission control equipment; and

(I Emissions from any facilities constructed to replace any retired coal-fired power
plantsidentified in the plan.

(b) Whether the department has made the determination under section 40-3.2-204
(2)()(11);

(c) The degree to which the plan will result in reductions in other air pollutant emissions;

(d) The degree to which the plan will increase utilization of existing natural gas-fired
generating capacity;

(e) The degree to which the plan enhances the ability of the utility to meet state or
federal clean energy requirements, relies on energy efficiency, or relies on other low-emitting
resources;

(f) Whether the plan promotes Colorado economic devel opment;

(9) Whether the plan preserves reliable electric service for Colorado consumers,
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(h) Whether the plan is likely to help protect Colorado customers from future cost
increases, including costs associated with reasonably foreseeable emission reduction
reguirements; and

(i) Whether the cost of the plan results in reasonable rate impacts. In evaluating the rate
impacts of the plan, the commission shall examine the impact of the rates on low-income
customers.

(2) The commission shall review the plan and enter an order approving, denying, or
modifying the plan by December 15, 2010. Any modifications required by the commission shall
result in a plan that the department determines is likely to meet current and reasonably
foreseeable federal and state act requirements.

(3) All actions taken by the utility in furtherance of, and in compliance with, an
approved plan are presumed to be prudent actions, the costs of which are recoverable in rates as
provided in section 40-3.2-207.

(4) If the utility disagrees with the commission's modifications to its proposed plan with
respect to resource selection, the utility may withdraw its application.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 469, 8 1, effective April
19.

40-3.2-206. Coal plant retirements - replacement resources. (1) (a) The genera
assembly finds that, in designing a coordinated emission reduction plan as described in section
40-3.2-204 and to expeditiously accelerate coal plant retirements, it is in the public interest for
utilities to give primary consideration to replacing or repowering their coal generation with
natural gas generation and that utilities shall also consider other low-emitting resources,
including energy efficiency, if this replacement or repowering can be accomplished prudently
and for reasonable rate impacts compared with placing additional emission controls on coal-fired
generating units, and if electric system reliability can be preserved. To that end, in the plan
required under section 40-3.2-204, each utility shall include an evaluation of the following
proposals.

() The cost and system reliability impacts of retiring a minimum of nine hundred
megawatts of coal-fired electric generating capacity, or fifty percent of the utility's coal-fired
generating units in Colorado, whichever is less, by January 1, 2015, and repowering the affected
coal-fired facilities with natural gas or replacing them with natural gas-fired generation or other
low-emitting resources, including energy efficiency. The coal-fired capacity evaluated under this
subparagraph (1) shall not include any coal-fired capacity that the utility has already announced
that it plans to retire prior to January 1, 2015. The utility may also prepare evaluations of
additional scenarios, including scenarios that result in the retirement of less than nine hundred
megawatts of coal-fired electric generating capacity or the retirement of some portion of the nine
hundred megawatts of capacity after January 1, 2015, but before January 1, 2018.

(I1) Retirements of a portion of its coal-fired generating capacity in the period after April
19, 2010, but prior to January 1, 2015. At a minimum, the utility shall evaluate whether to retire
a portion of its coal-fired capacity on or before January 1, 2013, or whether the retirements of
coal-fired generating facilities that have already been announced could be advanced to an earlier
retirement date.

(b) (1) For all evaluations required by this subsection (1), the utility shall report:
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(A) The estimated overall impacts on the utility's emissions of oxides of nitrogen and
other pollutants;

(B) The feasibility of the retirement, repowering, or replacement on the schedule
proposed in the evaluation;

(C) The costs and impact on electric rates from these proposals; and

(D) Theimpact of the retirements on the reliability of the utility's electric service.

(I All evaluations required by this subsection (1) shall contrast the costs of replacing
coa generation with natural gas generation and other low-emitting resources, including energy
efficiency, with the costs of installing additional emission controls on the coal plants.

(2) The utility shall set forth in its plan the utility's proposal for the best way of timely
meeting the emission reduction requirements required by federal and state law, given the need to
preserve electric system reliability, to avoid unreasonable rate increases, and the economic and
environmental benefits of coordinated emission reductions.

(3) Inreviewing the reasonableness of the utility's proposed plan, the commission shall:

(@) Compare the relative costs of repowering or replacing coal facilities with natural gas
generation or other low-emitting resources, including energy efficiency, to an aternative that
incorporates emission controls on the existing coal-fired units;

(b) Use reasonable projections of future coal and natural gas costs,

(c) Incorporate a reasonable estimate for the cost of reasonably foreseeable emission
regulation consistent with the commission's existing practice;

(d) Consider the degree to which the plan will increase utilization of existing natural gas-
fired generating resources available to the utility, together with increased utilization of other
low-emitting resources including energy efficiency; and

(e) Consider the economic and environmental benefits of a coordinated emissions
reduction strategy.

(4) The utility may enter into long-term gas supply agreements to implement the
requirements of this part 2. A long-term gas supply agreement is an agreement with aterm of not
less than three years or more than twenty years. All long-term gas supply agreements may be
filed with the commission for review and approval. The commission shall determine whether the
utility acted prudently by entering into the specific agreement, whether the proposed agreement
appears to be beneficial to consumers, and whether the agreement is in the public interest. If an
agreement is approved, the utility is entitled to recover through rates the costs it incurs under the
approved agreement, and any approved amendments to the agreement, notwithstanding any
change in the market price of natural gas during the term of the agreement. The commission
shall not reverse its approval of the long-term gas agreement even if the agreement price is
higher than a future market price of natural gas.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 470, 8 1, effective April
19.

40-3.2-207. Cost recovery - legidative declaration. (1) (a) A utility is entitled to fully
recover the costs that it prudently incurs in executing an approved emission reduction plan,
including the costs of planning, developing, constructing, operating, and maintaining any
emission control or replacement capacity constructed pursuant to the plan, as well as any interim
air quality emission control costs the utility incurs while the plan is being implemented.
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(b) The genera assembly finds that the emissions reductions under this part 2 are being
made to assist the state of Colorado to comply with current and reasonably foreseeable emission
restrictions under federal law. To provide this assistance, the utility is being asked to make
substantial capital investments and to enter into substantial contractual commitments in an
expedited time period outside of the normal resource planning process.

(2) (&) If apublic utility's wholesale sales are subject to regulation by the federal energy
regulatory commission, and if the public utility sells power on the wholesale market from a
project developed pursuant to the plan, the commission shall determine whether to assign a
portion of the plan cost to be recovered from the public utility's wholesale customers. The
commission may make such assignment to the extent that it does not conflict with the public
utility's wholesale contracts entered into before April 19, 2010.

(b) Except as specified in paragraph (c) of this subsection (2), if the commission makes
an assignment of costs pursuant to paragraph (a) of this subsection (2) and if the utility appliesto
the federal energy regulatory commission for recovery and pursues that application in good faith,
then:

(I) To the extent that the federal energy regulatory commission does not permit recovery
of the allocated wholesale portion of plan-related investment, the commission shall approve
retail rates sufficient to recover such disallowed wholesale portion of the investment through the
recovery mechanism detailed in this section; and

(I The public utility may not recover any revenue shortfall caused by a delay in making
any filing with the federal energy regulatory commission or due to any rate suspension period
employed by the federal energy regulatory commission or because the public utility failed to
pursue recovery of the amounts at the federal energy regulatory commission in good faith.

(c) If the public utility fails to apply to the federal energy regulatory commission within
six months after the commission's final order assigning a portion of the plan's costs to the public
utility's wholesale customers, the public utility is not entitled to recover the assigned portion of
the costs from itsretail customers.

(3) Current recovery shall be allowed on construction work in progress at the utility's
weighted average cost of capital, including its most recently authorized rate of return on equity,
for expenditures on projects associated with the plan during the construction, startup, and
preservice implementation phases of the projects.

(4) To the extent that an approved plan includes the early conversion or closure of coal-
based generation capacity by January 1, 2015, and to the extent that the utility demonstrates that
a lag in the recovery of the costs of the plan related to the investment required by such plan
contributes to a utility earning less than its authorized return on equity, the commission shall
employ rate-making mechanisms, in addition to allowing a current return on construction work
in progress, that permit rate adjustments, no less frequently than once per year, without requiring
the utility to file a general rate case to allow recovery of the approved plan's costs. Such rate-
making mechanisms may include a separate rate adjustment clause, regular make-whole rate
increases, or other appropriate mechanisms as determined by the commission.

(5) During the time any special regulatory practiceis in effect, the utility shall file a new
rate case at least every two years or file abase rate recovery plan that spans more than one year.

(6) The commission shall allow, but not require, the utility to develop and own as utility
rate-based property any new electric generating plant constructed primarily to replace any coal-
fired electric generating unit retired pursuant to the plan filed under this part 2.
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Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 472, 8 1, effective April
19.

40-3.2-208. Air quality planning. (1) The air quality provisions of the emission
reduction plan filed under this part 2 are intended to fulfill the requirements of the state and
federal acts and shall be proposed by the department to the air quality control commission after
the utility files the plan with the commission to be considered for incorporation into the regional
haze element of the state implementation plan.

(2) (&) Upon the utility'sfiling of the utility plan with the commission pursuant to section
40-3.2-204, the air quality control commission, in response to the proposa by the department,
shall initiate a proceeding to incorporate the air quality provisions of the utility plan into the
regional haze element of the state implementation plan. Except as set forth in this subsection (2),
the air quality control commission shall not act on the utility plan or the provisions of the
regional haze element of the state implementation plan that would establish controls for those
units covered by the utility plan until after the commission's approval of the utility plan.

(b) The air quality control commission shall vacate the entire proceeding related to the
utility plan and shall initiate a new proceeding for the consideration of alternative proposals for
the appropriate controls for those units covered by the utility plan for inclusion in the regional
haze element of the state implementation plan if:

(1) The commission does not approve the utility plan by December 15, 2010;

(I1) The utility withdraws its application pursuant to section 40-3.2-205 (4); or

(1) The air quality control commission rejects any portion of the utility plan as
approved by the commission.

(c) The air quality control commission shall conduct the proceedings specified in this
subsection (2) after public notice and an opportunity for the public to participate in accordance
with the air quality control commission's procedures.

(3) If the final approved provisions of the state implementation plan are not consistent
with the air quality provisions of the utility plan, the utility may file a revised utility plan with
the commission that modifies the original plan to be consistent with the final approved state
implementation plan. The revised utility plan is subject to al of the review and cost recovery
provisions contained in this part 2. Notwithstanding any revision required to the utility plan, the
utility is entitled to fully recover any costs it prudently incurred or contracted to incur under the
originally approved plan prior to the plan's revision and any costs incurred as a result of any
enforceable state implementation plan or other air quality requirements.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 474, 8 1, effective April
19.

40-3.2-209. Early reductions. Reductions in emissions achieved pursuant to this part 2
through a compliance strategy before such reductions are mandated under federa law are
voluntary for purposes of determining early reduction credits under federal law.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 475, 8 1, effective April
19.
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40-3.2-210. Exemption from limits on voluntary emission reductions. The limits on
utility expenditures on voluntary emission reductions in section 40-3.2-102 do not apply to
utility expenditures under a plan approved by the commission under this part 2.

Source: L. 2010: Entire part added, (HB 10-1365), ch. 140, p. 475, 8 1, effective April

19.
ARTICLE 34
Emergency Telephone Access
40-3.4-101 to 40-3.4-111. (Repealed)
. Source: L. 2013: Entire article repealed, (SB 13-194), ch. 89, p. 289, § 1, effective April

Editor's note: This article was added in 1986. For amendments to this article prior to its
repeal in 2013, consult the 2012 Colorado Revised Statutes and the Colorado statutory research
explanatory note beginning on page vii in the front of this volume.

Cross references. For the wind up of the low-income telephone assistance fund and the
satisfying of obligations, see section 5 of chapter 89, Session Laws of Colorado 2013.

ARTICLE 35

Regulation of Rates and Charges
by Municipal Utilities

40-3.5-101. Application - reasonable charges - adequate service. (1) Thisarticle shall
be applicable within the authorized electric and natural gas service areas of each municipal
utility that lie outside the jurisdictional limits of such municipality. Insofar as municipal utilities
establish rates, charges, and tariffs and any regulations pertaining thereto in accordance with the
provisions of this article, the provisions of section 40-1-104 and articles 4, 6, and 7 of this title
shall not apply; except that section 40-4-105 shall apply with respect to the crossing of railroad
rights-of-way. Nothing in this article shall be construed as limiting the applicability of article 5
of thistitle.

(2) All charges made, demanded, or received by any municipa utility for any rate,
product, or commodity furnished or to be furnished or any service rendered or to be rendered
shall be just, reasonable, and sufficient.

(3 Every municipa utility shall furnish, provide, and maintain such service,
instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and
convenience of its patrons, its employees, and the public, and as shall in all respects be adequate,
efficient, just, and reasonable.

(4) For the purposes of this article, "municipa utility" means a municipal natural gas or
electric utility.
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Source: L. 83: Entire article added, p. 1553, § 2, effective June 17. L. 2002: (1)
amended, p. 1947, § 3, effective June 8.

Crossreferences. For the legislative declaration contained in the 2002 act amending this
section, see section 1 of chapter 350, Session Laws of Colorado 2002.

40-3.5-102. Regulation of rates. The power and authority is hereby vested in the
governing body of each municipal utility and it is hereby made the duty of each such governing
body to adopt all necessary rates, charges, and regulations to govern and regulate all rates,
charges, and tariffs of its municipal utility within its authorized electric and natural gas service
areas which lie outside the jurisdictional limits of the municipality. No rate, charge, tariff, or
voluntary plan approved pursuant to section 40-2-122 shall unjustly discriminate between or
among those customers or recipients of any commodity, service, or product of the municipal
utility within the authorized service area. In the event that any rate, charge, tariff, or voluntary
plan established within the authorized service area which lies outside the jurisdictional limits of
the municipality varies from the rate, charge, tariff, or voluntary plan established for the same
class of customers or recipients of any such service within the authorized service areawhich lies
inside the jurisdictional limits of the municipality, such rate, charge, tariff, or voluntary plan
shall not become effective until reviewed and approved by the commission. Such review and
approval shall be in accordance with the provisions of article 3 of this title; except that in no
event shall the commission modify or establish such rate, charge, or tariff to an amount lower
than that established by the municipality, or approve a voluntary plan that differs from the
voluntary plan, for the same class of customers or recipients of any utility service within the
authorized service areawhich liesinside the jurisdictional limits of the municipality.

Source: L. 83: Entire article added, p. 1553, § 2, effective June 17. L. 99: Entire section
amended, p. 964, § 2, effective August 4.

40-3.5-103. Rate schedules. Municipal utilities shall print and keep open for public
inspection schedules showing al rates and charges collected or enforced, or to be collected or
enforced, together with all rules, regulations, contracts, privileges, and facilities which in any
manner affect or relate to rates and service within the authorized electric and natural gas service
areas of the municipal utility which lie outside the jurisdictional limits of the municipality.

Source: L. 83: Entire article added, p. 1553, § 2, effective June 17.

40-3.5-104. Changesin rates - notice and public hearing. (1) (8 No change shall be
made by any municipal utility in any rate or charge or in any rule, regulation, or contract relating
to or affecting any base rate, charge, or service, or in any privilege or facility, except after thirty
days notice to the public. Such notice shall be given by keeping open for public inspection new
schedules stating plainly the changes to be made in the schedules then in force and the time
when the changes will go into effect. In addition, such notice shall be given by publishing the
proposed new schedule, or if that is impractical due to the size or bulk of the proposed new
schedule, by publishing a notice of the availability of the proposed new schedule for public
inspection, at least once in at least one newspaper of general circulation in the authorized service
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area at least thirty days and no more than sixty days prior to the date set for public hearing on
and adoption of the new schedule.

(b) In addition to the notice provided for in paragraph (a) of this subsection (1), if a
municipal utility serves customers who live outside the municipal corporate boundaries, notice
of any change in any rate or charge or in any rule, regulation, or contract relating to or affecting
any base rate, charge, or service or any change in any privilege or facility shall be given by
mailing to such customer notification of any such change.

(2) The notice required by subsection (1) of this section shall also specify the date, time,
and place at which the public hearing shall be held by the governing body of the municipal
utility to consider the proposed new schedule. The notice shall specify that each municipal utility
customer shall have the right to appear, personaly or through counsel, at such hearing for the
purpose of providing testimony regarding the proposed new schedule. Said public hearing shall
be held on the date and time and at the place set forth in the notice; except that the governing
body of the municipal utility may adjourn and reconvene said hearing as it deems necessary.

(3) The governing body of the municipal utility, for good cause shown, may allow
changes without requiring the thirty days notice and public hearing by an order specifying the
changes to be made, the circumstances necessitating the change without requiring the thirty days
notice and public hearing, the time when the changes shall take effect, and the manner in which
the changes shall be published.

(4) Insofar as municipal utilities establish rates, charges, and tariffs and any regulations
pertaining thereto in accordance with the provisions of this article, any conflict shall be resolved
by the commission in accordance with the procedures contained in article 6 of this title upon the
filing of acomplaint by no less than five percent of the affected electric or natural gas customers
outside the corporate limits of the municipality or by five such customers, whichever number is
greater. Any such complaint shall be filed with the commission within thirty days after the final
decision by the governing body of the municipality to change a rate, charge, or tariff or any
regulation pertaining thereto. If such complaint is heard by the commission and is deemed not
frivolous, al reasonable costs as determined by the commission, including reasonable attorney
fees, shal be paid by the utility. In any hearing conducted pursuant to the provisions of this
section, the burden of proof shall be sustained by the municipal utility.

Source: L. 83: Entire article added, p. 1554, § 2, effective June 17.

40-3.5-105. Free and reduced service prohibited - exceptions. Except as otherwise
provided in this section, no municipal utility shall charge, demand, collect, or receive a greater or
lesser or different compensation for any product or commodity furnished or to be furnished, or
for any service rendered or to be rendered, than the rates and charges applicable to such product,
commodity, or service as specified in its schedules on file and in effect at the time, nor shall any
such municipal utility refund or remit, directly or indirectly or in any manner or by any device,
any portion of the rates and charges so specified nor extend to any corporation or person any
form of contract or agreement or rule or regulation or any facility or privilege except one which
is regularly and uniformly extended to all corporations and persons. The governing body of the
municipal utility may by rule or order establish such exceptions from the operation of this
prohibition as it may consider just and reasonable.
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Source: L. 83: Entire article added, p. 1555, § 2, effective June 17.

40-3.5-106. Advantages prohibited - graduated schedules. (1) No municipal utility,
as to rates, charges, service, facilities, or in any other respect, shall make or grant any preference
or advantage to any corporation or person or subject any corporation or person to any prejudice
or disadvantage. No municipal utility shall establish or maintain any unreasonable difference as
to rates, charges, service, facilities, or in any other respect, either between localities or between
any class of service. The governing body of each municipal utility shall determine the
reasonableness of any such difference.

(2) Nothing in this article shall prohibit a municipal utility engaged in the production,
generation, transmission, distribution, or furnishing of heat, light, gas, or power from
establishing a graduated scale of charges subject to the provisions of this article.

(3) Nothing contained in this article shall exempt from the public utilities commission of
the state of Colorado the power and authority to regulate the rates, charges, tariffs and any
regulations pertaining thereto of the sale of natural gas by a municipal utility to another public
utility.

Source: L. 83: Entire article added, p. 1555, § 2, effective June 17.

40-3.5-107. Fees. Municipa utilities authorized to serve areas which lie outside their
municipal corporate limits shall be subject to providing annual reports of gross operating
revenues, computation of fees, and payment of such fees relating to those areas.

Source: L. 83: Entire article added, p. 1555, § 2, effective June 17.
ARTICLE 4
Service and Equipment

40-4-101. Regulations, service, and facilities prescribed. (1) Whenever the
commission, after a hearing upon its own motion or upon complaint, finds that the rules,
regulations, practices, equipment, facilities, or service of any public utility or the methods of
manufacture, distribution, transmission, storage, or supply employed by it are unjust,
unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall determine the
just, reasonable, safe, proper, adequate, or sufficient rules, regulations, practices, equipment,
facilities, service, or methods to be observed, furnished, constructed, enforced, or employed and
shall fix the same by its order, rule, or regulation.

(2) The commission shall prescribe rules and regulations for the performance of any
service or the furnishing of any commodity of the character furnished or supplied by any public
utility, and upon proper tender of rates, such public utility shall furnish such commodity or
render such service within the time and upon the conditions provided in such rules.

(3) The commission shall prescribe rules and regulations for the termination of gas and
electric service to residential customers. Said rules and regulations shall require that the
customer be given reasonable notice and an opportunity to be heard by the terminating utility
company before termination of gas or electric service and that such service may not be

Colorado Revised Statutes 2019 Page 101 of 322 Uncertified Printout



terminated during certain periods if the customer establishes that termination of the service
would be especially dangerous to the health or safety of the customer and that he is unable to pay
for the service as regularly billed by the utility, or that he is able to pay but only in reasonable
installments.

Source: L. 13: p. 475, 824. C.L. §2935. CSA: C. 137, § 25. CRS53: § 115-4-1. C.R.S.
1963: § 115-4-1. L. 69: p. 933, § 19. L. 80: Entire section amended, p. 748, § 1, effective April
13.

40-4-102. Extensions and improvements prescribed - when. (1) Whenever the
commission, after a hearing upon its own motion, upon appeal by a public utility or power
authority from a local government action pursuant to section 29-20-108 (5), C.R.S., or upon
complaint, finds that the additions, extensions, repairs, or improvements to or change in the
existing plant, equipment, facilities, or other physical property of any public utility or of any two
or more public utilities ought reasonably to be made, that a new structure should be erected to
promote the security or convenience of its employees or the public or in any other way to secure
adequate service or facilities, or that the conditions imposed by a local government action
unreasonably impair the ability of a public utility or power authority to provide safe, reliable,
and economical service, the commission shall make and serve an order directing that such
additions, extensions, repairs, improvements, or changes be made or such structure be erected in
the manner and within the time specified in such order. If the commission orders the erection of
anew structure, the selection of the site for such structure shall be subject to the approval of the
commission. If a public utility or power authority appeals an order from a local government
action under section 29-20-108, C.R.S., the commission may require that the public utility or
power authority reimburse the commission for the reasonable expenses, attorney fees, and expert
witness fees the commission incurs in reviewing the appeal. Any fee collected pursuant to this
section shall be remitted to the state treasurer, who shall credit such fee to the public utilities
commission fixed utility fund created pursuant to section 40-2-114.

(2) If any additions, extensions, repairs, improvements, or changes or any new structures
which the commission has ordered to be erected require joint action of two or more public
utilities, the commission shal notify the public utilities that such additions, repairs,
improvements, or changes or new structures have been ordered and that the same shall be made
at their joint cost, whereupon the public utilities shall have such reasonable time as the
commission may grant within which to agree upon the portion or division of cost of such
additions, repairs, extensions, improvements, or changes or new structures which each shall bear.
If, at the expiration of such time, such public utilities fail to file with the commission a statement
that an agreement has been made for a division or apportionment of the cost or expense of such
additions, extensions, repairs, improvements, or changes or new structures, the commission has
the authority, after further hearing, to make an order fixing the proportion of such expense to be
borne by each public utility and the manner in which the same shall be paid or secured.

Source: L. 13: p. 476, § 25. C.L. § 2936. CSA: C. 137, § 26. CRS53: § 115-4-2. C.R.S.
1963: § 115-4-2. L. 69: p. 933, § 20. L. 2001: (1) amended, p. 597, § 4, effective May 30.
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Cross references. For the legidlative declaration contained in the 2001 act amending
subsection (1), see section 1 of chapter 183, Session Laws of Colorado 2001.

40-4-103. Increased transportation facilities prescribed. Whenever the commission,
after a hearing upon its own motion or upon complaint, finds that any common carrier does not
run a sufficient number of trains or vehicles or does not possess or operate sufficient motive
power to reasonably accommodate the traffic, whether passenger or freight, or both, transported
by or offered to it for transportation, or does not run its trains or vehicles with sufficient
frequency or at areasonable or proper time having regard to safety, or does not stop the same at
proper places or does not run any train or vehicle upon a reasonable time schedule for the run,
the commission has the power to make an order directing any such common carrier to increase
the number of its trains or of its vehicles or its motive power or to change the time of starting its
train or vehicle or to change the time schedule for the run of any train or vehicle, or to change
the stopping places thereof, or to make any other change the commission may determine to be
reasonably necessary to accommodate and transport the traffic, whether passenger or freight, or
both, transported or offered to it for transportation.

Source: L. 13: p. 477,826. C.L. §2937. CSA: C. 137, 8 27. CRS53: §115-4-3. C.R.S.
1963: § 115-4-3. L. 69: p. 933, § 21.

40-4-104. Connection of noncompetitive lines - costs and rates apportioned.
Whenever the commission, after a hearing upon its own motion or upon complaint, finds that a
physical connection can reasonably be made between the lines of two or more noncompetitive
telephone public utilities whose lines can be made to form a continuous line of communication
by the construction and maintenance of suitable connections for the transmission of messages or
conversations and that the public convenience and necessity will be served or finds that two or
more telephone public utilities have failed to establish joint rates, tolls, or charges for service by
or over said lines and that joint rates, tolls, or charges ought to be established, the commission
may by its order require that such connections be made and that conversations be transmitted and
messages transferred over such connection under such rules as the commission may establish
and prescribe through lines and joint rates, tolls, and charges to be made and used, observed, and
in force in the future. If such telephone public utilities do not agree upon the division between
them of the joint cost of the physical connection or connections or the division of the joint rates,
tolls, or charges established by the commission over such through lines, the commission has
authority, after further hearing, to establish the division by supplemental order.

Source: L. 13: p. 477,827. C.L. §2938. CSA: C. 137, §28. CRS53: § 115-4-4. C.R.S.
1963: § 115-4-4. L. 69: p. 934, § 22. L. 2008: Entire section amended, p. 1794, 8§ 11, effective
July 1.

Cross references. For duty of telephone company to transmit messages of another
company, see § 40-3-107.

40-4-105. Joint use of equipment and facilities. (1) Whenever the commission, after a
hearing upon its own motion or upon complaint of a public utility affected, finds that the public
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convenience and necessity require the use by one public utility of the conduits, subways, tracks,
wires, poles, pipes, or other equipment, or any part thereof on, over, or under any street or
highway that belongs to another public utility, or the crossing of a railroad right-of-way by a
public utility for instalation of its own facilities in a manner and in alocation that is compatible
with the use for railroad purposes, and that such use will not result in irreparable injury to the
owners or other users of such conduits, subways, wires, tracks, poles, pipes, or other equipment
or to the railroad's use of the right-of-way, or in any substantial detriment to the service, and that
such public utilities have faled to agree upon such use or the terms and conditions or
compensation for the same, the commission by order may direct that such use be permitted and
prescribe reasonable compensation and reasonable terms and conditions for the joint use. If such
use is directed, the public utility to whom the use is permitted shall be liable to the owner or
other users of such conduits, subways, tracks, wires, poles, pipes, other equipment, or railroad
right-of-way, for such damage as may result therefrom to the property of such owners or other
users thereof.

(2) In proceedings arising out of a complaint requesting the commission to authorize and
determine appropriate compensation to be paid by a public utility to install its own facilities
across a railroad right-of-way in a manner and location compatible with railroad use of the right-
of-way, the commission may require the parties involved in the proceeding to reimburse the
commission for the reasonable expenses, attorney fees, and expert witness fees the commission
incurs in making its determination. Any fee collected pursuant to this section shall be remitted to
the state treasurer, who shall credit such fee to the public utilities commission fixed utility fund
created pursuant to section 40-2-114.

(3) Nothing in this section shall be construed to limit the right of a public utility to
exercise the power of eminent domain to acquire property pursuant to applicable law.

(4) For purposes of this section, with respect to crossing of railroad rights-of-way by a
public utility, the term "public utility" shall include power authorities organized under section
29-1-204, C.R.S. The term "public utility" shall also include municipal utilities and cooperative
el ectric associations otherwise exempt from this article.

Source: L. 13: p. 478, 8§28. C.L. §2939. CSA: C. 137, 8 29. CRS53: § 115-4-5.C.R.S.
1963: § 115-4-5. L. 69: p. 934, § 23. L. 2002: Entire section amended, p. 1946, § 2, effective
June 8.

Cross references. (1) For compensation ascertained by jury in eminent domain
proceedings when demanded by owner, see 8 15 of article Il of the Colorado Constitution.

(2) For the legidlative declaration contained in the 2002 act amending this section, see
section 1 of chapter 350, Session Laws of Colorado 2002.

40-4-106. Rulesfor public safety - crossings - civil fines - allocation of expenses. (1)
(8 The commission may, after hearing on its own motion or upon complaint, make genera or
special orders, promulgate rules, or act by other means to require each public utility to maintain
and operate its lines, plant, system, equipment, electrical wires, apparatus, tracks, and premises
in such a manner as to promote and safeguard the health and safety of its employees, passengers,
customers, subscribers, and the public and to require the performance of any other act that the
health or safety of its employees, passengers, customers, subscribers, or the public may demand.
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(b) If, pursuant to this subsection (1), the commission issues an order or promulgates a
rule requiring a railroad company to comply with railroad crossing safety regulations, the
commission may impose a civil penalty pursuant to article 7 of this title 40, in an amount not to
exceed the maximum amount set forth in section 40-7-105 (1), against a railroad company that
failsto comply with the order or rule.

(2) (8 The commission has the power to determine, order, and prescribe, in accordance
with the plans and specifications to be approved by it, the just and reasonable manner including
the particular point of crossing at which the tracks or other facilities of any public utility may be
constructed across the facilities of any other public utility at grade, or above or below grade, or
at the same or different levels, or at which the tracks or other facilities of any railroad
corporation may be constructed across any public highway at grade, or above or below grade, or
at which any public highway may be constructed across the tracks or other facilities of any
railroad corporation at grade, or above or below grade and to determine, order, and prescribe the
terms and conditions of installation and operation, maintenance, and warning at all such
crossings that may be constructed, including the posting of personnel or the installation and
regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or
such other means or instrumentalities as may to the commission appear reasonable and necessary
to the end, intent, and purpose that accidents may be prevented and the safety of the public
promoted.

(b) Whenever the commission ordersin any proceeding before it, regardiess of by whom
or how such proceeding was commenced, that automatic or other safety appliance signals or
devices be installed, reconstructed, or improved and operated at any crossing at grade of any
public highway or road over the tracks of any railroad corporation, the commission shall also
determine and order, after notice and hearing, how the cost of installing, reconstructing, or
improving such signals or devices shall be divided between and paid by the interested railroad
corporation whose tracks are located at the crossing on the one hand and the chief engineer and
the interested city, city and county, town, county, or other political subdivision of the state on the
other hand. In determining how much of the cost shall be paid by the railroad corporation,
consideration shall be given to the benefit, if any, that will accrue from the signals or devices to
the railroad corporation, but in every case the part to be paid by the railroad corporation shall be
not less than twenty percent of the total cost of the signals or devices at any crossing, and the
orders shall provide that every signa or device instaled will be maintained by the railroad
corporation for the life of the crossing to be so signalized. In order to compensate for the use of
the crossings by the public generaly, the commission shall also order that such part of the cost
of installing, reconstructing, or improving the signals or devices as will not be paid by the
raillroad corporation be divided between the highway-rail crossing signalization fund and the
city, town, city and county, county, or other political subdivision in which the crossing is
located, and the commission shall fix in each case the amount to be paid from the highway-rail
crossing signalization fund and the amount to be paid by the city, town, city and county, county,
or other political subdivision. Any order of the commission under this section for the payment of
any part of any such costs from the highway-rail crossing signalization fund is authority for the
state treasurer to pay out of said fund to the person, firm, or corporation entitled thereto under
the commission's order the amount so determined to be paid from said fund. The requirement of
notice and hearing in this section is deemed to have been complied with by the commission's
giving notice of and holding a hearing upon the question of whether any such signals or devices
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are required at any crossing; but in such cases the notice shall state that the question of how the
costs will be borne and paid will be considered at and determined as a result of the hearing for
which the notice is given. This paragraph (b) shall not apply to any grade crossing when all or
any part of the cost of the installation, reconstruction, or improvement of the signals or devices
at the crossing will be paid from funds available under any federal or federal-aid highway act.

(3 (& (I) The commission aso has power upon its own motion or upon complaint and
after hearing, of which all the parties in interest including the owners of adjacent property shall
have due notice, to order any crossing constructed at grade or at the same or different levelsto be
relocated, altered, or abolished, according to plans and specifications to be approved and upon
just and reasonable terms and conditions to be prescribed by the commission, and to prescribe
the terms upon which the separation should be made and the proportion in which the expense of
the dteration or abolition of the crossing or the separation of the grade should be divided
between the railroad corporations affected or between the corporation and the state, county,
municipality, or public authority in interest.

(1) Notwithstanding the provisions of subparagraph (1) of this paragraph (a), the
affected railroad corporation, the commission, the department of transportation, or the local
government responsible for supervising and maintaining the intersecting public highway or road
may abolish any crossing at grade of any public highway or road over the tracks of a corporation
if:

(A) The crossing is without gates, signals, alarm bells, or warning personnel and is
located within one-quarter mile of a crossing with gates, signals, alarm bells, or warning
personnel or a separated grade crossing;

(B) The crossing is not the only crossing that provides access to property;

(C) No lessthan sixty days prior to the proposed abolition date, the railroad corporation,
commission, department of transportation, or local government posts conspicuous notice of the
proposed abolition at the crossing and gives written notice of the proposed abolition to all other
entities authorized to initiate abolition of the crossing pursuant to this subparagraph (I1); and

(D) Neither any entity given notice nor any other interested party files an objection to
the abolition pursuant to subparagraph (111) of this paragraph (a).

(1) A crossing shall not be abolished pursuant to subparagraph (1) of this paragraph (a)
if an entity given notice pursuant to sub-subparagraph (C) of subparagraph (1) of this paragraph
(@) or any other interested party, within sixty days of receiving such notice, files with the
commission and provides to the entity that gave notice of the proposed abolition a written
objection to the abolition. The written objection shall include a statement by a professional
engineer licensed to practice in Colorado that indicates that the engineer is familiar with the
requirements of subparagraph (I1) of this paragraph (a) and al relevant aspects of the crossing
and has examined the crossing and believes that it is safe as designed. However, nothing in this
subparagraph (I11) shall preclude the abolition of the crossing pursuant to subparagraph (1) of
this paragraph (a).

(b) (1) (A) The commission is authorized to approve individual projects wherein the
allocation of the total expenses of the separation of grades to be paid by the railroad corporation
or railroad corporations may exceed two million five hundred thousand dollars. The commission
may approve more than one project, the sum totals of which may exceed the two-million-five-
hundred-thousand-dollar cap set forth in this subparagraph (1), but in no event shall an individual
class | railroad corporation pay more than two million five hundred thousand dollars of the cost
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of a single project or the cost of more than one project in any calendar year. Nothing in this
subparagraph (I) shall preclude any railroad corporation from voluntarily contributing more than
its allotted share for grade separation construction in one year, and, in such event, al amounts
contributed by such railroad exceeding its alotted share in any one year shall be credited to and
shall serve to reduce any payment for grade separation construction expenses by that railroad in
subsequent years.

(B) Repealed.

(I1) If the cost of a project is such that it calls for payment by a railroad corporation in
more than one calendar year or if the amount due from the railroad corporation exceeds two
million five hundred thousand dollars and thus must be made in consecutive calendar years,
nothing in this section shall be construed to require that the approved project must be subjected
to reapplication or rereview by the commission.

(1) In determining how much of the total expense of the separation of grades shall be
paid by the railroad corporation or railroad corporations and by the state, county, municipality,
or public authority in interest, consideration shall be given to the benefits, if any, which accrue
from the grade separation project and the responsibility for need, if any, for such project. The
railroad corporation or railroad corporations and the state, county, municipality, or public
authority in interest shall share the costs for that portion of the project which separates the grades
and constructs the approaches thereto. The commission shall consider the costs of obtaining
rights-of-way, the costs of construction, and the costs of engineering. To the extent that the
requirements of the railroad corporation or railroad corporations and the state, county,
municipality, or public authority in interest generate additional costs beyond that necessary to
provide the grade separation, such costs shall be borne by the responsible entity.

(IV) This paragraph (b) shall not apply to any project for the elimination of hazards at
any railway-highway crossing when al or any part of the cost of such project will be paid from
moneys made available for expenditure under title 23, U.S.C.; except that any amount paid by a
railroad corporation for such an exempt project shall be credited against the two-million-five-
hundred-thousand-dollar cap set forth in subparagraph (1) of this paragraph (b).

(©) () The state, county, municipality, or public authority, at its discretion, may
withdraw its request for allocation determination at any time prior to the issue of the final order
of the commission.

(I1) The state, county, municipality, or public authority, at its discretion, after the hearing
and prior to final order of the commission, may make a motion for a declaratory ruling on the
cost alocation. In response to such a request, the commission shall make a declaratory ruling
and shall provide the movant reasonable time to withdraw the request for allocation
determination.

(1)  After the final order is issued, the project shall proceed, unless the commission
revises the order after consideration of arequest for change by the state, county, municipality, or
public authority in interest.

(d) The commission shall not order the abolition of any crossing for which a grade
separation is determined to be necessary until this separation is constructed.

(e) and (f) Repealed.

(4) Repeded.
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Source: L.13: p.478,829.L.17: p. 415,8 1. C.L. §2940. CSA: C. 137,830. L. 41: p.
602, 8 1. L. 43: p. 476, 8 1. CRS53: § 115-4-6. L. 55: p. 698, § 1. L. 63: p. 758, § 1. C.R.S.
1963: § 115-4-6. L. 65: p. 926, 8§ 1. L. 69: pp. 935, 964, 88 24, 75. L. 72: p. 615, § 144. L. 80:
(4) added, p. 750, 8 1, effective April 16. L. 81: (1) amended, p. 1918, 8 1, effective June 19. L.
83: (3) amended, p. 1558, § 1, effective July 1. L. 86: (3)(b) and (3)(c) R&RE and (3)(e) and
(3)(f) repeded, pp. 1157, 1158, 88 1, 2, effective July 1. L. 91: (2)(b) amended, p. 1075, § 62,
effective July 1. L. 93: (3)(b)(1)(B) repeaed, p. 2063, 8 15, effective July 1. L. 99: (3)(b)(1),
(3)(b)(I1), and (3)(b)(1V) amended, p. 140, 8 1, effective August 4. L. 2003: (2)(b) amended, p.
1702, § 11, effective May 14. L. 2007: (3)(a) amended, p. 313, § 1, effective August 3. L. 2008:
(2) amended, p. 1794, § 12, effective July 1. L. 2015: (2)(b) amended, (HB 15-1209), ch. 64, p.
173, § 2, effective March 30. L. 2019: (1) amended, (SB 19-236), ch. 359, p. 3311, § 14,
effective May 30.

Editor's note: (1) Subsection (4)(b) provided for the repeal of subsection (4), effective
July 1, 1982. (SeeL. 80, p. 750.)

(2) Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019, provides
that the act changing this section applies to conduct, including power purchase agreements
entered into and utility rate-based property development, occurring on or after May 30, 2019.

Cross references. For liability under provisions of subsection (2) of this section, see 8§
43-4-216; for rule-making procedures, see article 4 of title 24.

40-4-107. Timelimit regulations. (Repealed)

Source: L. 13: p. 479,830. C.L. §2941. CSA: C. 137, 8 31. CRS53: § 115-4-7. C.R.S.
1963: 8§ 115-4-7. L. 69: p. 936, 8§ 25. L. 2008: Entire section repealed, p. 1796, § 13, effective
July 1.

40-4-108. Standards for electricity, gas, and water. The commission has power, after
hearing upon its own motion or upon complaint, to ascertain and fix just and reasonable
standards, classifications, regulations, practices, measurements, or service to be furnished,
imposed, observed, and followed by all electric, gas, and water public utilities; to ascertain and
fix adequate and serviceable standards for the measurement of quantity, quality, pressure, initial
voltage, or other condition pertaining to the supply of the product, commodity, or service
furnished or rendered by any such public utility; to prescribe reasonable regulations for the
examination and testing of such product, commodity, or service and for the measurement
thereof; to establish reasonable rules, regulations, specifications, and standards to secure the
accuracy of all meters and equipment for measurement and weighing; and to provide for the
examination and testing of any and all equipment used for the measurement or weighing of any
product, commodity, or service of any such public utility.

Source: L. 13: p. 479, §31. C.L. §2942. CSA: C. 137, 8 32. CRS53: §115-4-8. C.R.S.
1963: § 115-4-8. L. 69: p. 936, § 26.
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40-4-109. Entry to premises - testing meters. (1) The commissioners and their officers
and employees have power to enter upon any premises occupied by any public utility for the
purpose of making the examination and tests and exercising any of the other powers provided for
in articles 1 to 7 of this title and to set up and use on such premises any equipment necessary
therefor. The agents and employees of such public utility have the right to be present at the
making of such examinations and tests.

(2) Any consumer or user of any product, commodity, or service of a public utility may
have any equipment used in the measurement thereof tested upon paying the fees fixed by the
commission. The commission shall establish and fix reasonable fees to be paid for testing such
equipment on the request of the consumer or user, the fee to be paid by the consumer or user at
the time of his request but to be paid by the public utility and repaid to the consumer or user if
the equipment is found defective or incorrect to the disadvantage of the consumer or user under
such rules and regulations as may be prescribed by the commission.

Source: L. 13: p. 479,831. C.L.8§2942. CSA: C. 137, 8 32. CRS53: §115-4-9. C.R.S.
1963: § 115-4-9. L. 69: p. 937, § 27.

Cross references. For standards for and the testing of weights and measures generally,
see article 14 of title 35.

40-4-110. Valuations of property. The commission has power to ascertain the value of
the property of every public utility in this state and the facts which in its judgment have or may
have any bearing on such value. The commission has power to make revaluations from time to
time and to ascertain all new construction, extensions, and additions to the property of every
public utility.

Source: L. 13: p. 480, § 32. C.L. § 2943. CSA: C. 137, § 33. CRS 53: § 115-4-10.
C.R.S. 1963: § 115-4-10.

Crossreferences. For hearings in valuation matters, see § 40-6-118.

40-4-111. Uniform system of accounts prescribed. The commission has power to
establish a system of accounts to be kept by all public utilities, or to classify said public utilities
and to establish a system of accounts for each class, and to prescribe the manner in which such
accounts shall be kept. It may also in its discretion prescribe the forms of accounts, records, and
memoranda to be kept by such public utilities, including the accounts, records, and memoranda
of the movement of traffic as well as the receipts and expenditures of moneys and any other
forms, records, and memoranda that in the judgment of the commission may be necessary to
carry out the provisions of articles 1 to 7 of this title. The system of accounts established by the
commission and the forms of accounts, records, and memoranda prescribed by it shall not be
inconsistent in the case of corporations subject to the provisions of the federal "Interstate
Commerce Act", Part |, 49 U.S.C., sec. 1 et seq., with the systems and forms from time to time
established for such corporations by the surface transportation board; but nothing contained in
this section shall affect the power of the commission to prescribe forms of accounts, records, and
memoranda covering information in addition to that required by the surface transportation board.
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The commission, after hearing upon its own motion or upon complaint, may prescribe by order
the accounts in which particular outlays and receipts shall be entered, charged, or credited.
Where the commission has prescribed the forms of accounts, records, or memoranda to be kept
by any public utility for any of its business, it shall thereafter be unlawful for such public utility
to keep any accounts, records, or memoranda for such business other than those so prescribed, or
those prescribed by or under the authority of any other state or of the United States, excepting
such accounts, records, or memoranda as are explanatory of and supplemental to the accounts,
records, or memoranda prescribed by the commission.

Source: L. 13: p. 480, 8 33. C.L. § 2944. CSA: C. 137, § 34. CRS 53: § 115-4-11.
C.R.S. 1963: 8 115-4-11. L. 2001: Entire section amended, p. 1281, § 60, effective June 5.

40-4-112. Depreciation account - rules. The commission has power, after hearing, to
require any or al public utilities to carry a proper and adequate depreciation account in
accordance with such rules, regulations, and forms of accounts as the commission may prescribe.
The commission, from time to time, may determine and by order fix the proper and adequate
rates of depreciation of the several classes of property of each public utility, and each public
utility shall conform its depreciation accounts to the rates so determined.

Source: L. 13: p. 481, § 34. C.L. § 2945. CSA: C. 137, § 35. CRS 53: § 115-4-12.
C.R.S. 1963: § 115-4-12. L. 69: p. 937, § 28.

40-4-113. Evaluation of retail electric industry structure - study - repeal. (Repealed)

Source: L. 98: Entire section added, p. 860, § 1, effective May 26. L. 99: (4)(d)
amended, p. 657, 8 1, effective May 18.

Editor's note: Subsection (6) provided for the repeal of this section, effective December
31, 2000. (See L. 98, p. 860.)

40-4-114. Funding and appropriations - retail electricity policy development fund -
creation - repeal. (Repealed)

Source: L. 98: Entire section added, p. 867, § 1, effective May 26.

Editor's note: Subsection (2) provided for the repeal of this section, effective December
31, 2000. (See L. 98, p. 867.)

40-4-115. Reliable electricity infrastructure - task force - repeal. (Repealed)
Source: L. 2006: Entire section added, p. 831, 8§ 2, effective May 4.
Editor's note: Subsection (5) provided for the repeal of this section, effective December

31, 2006. (See L. 2006, p. 831.)
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40-4-116. Renewable resource generation development areas - task force - fund -
definitions - repeal. (Repealed)

Source: L. 2007: Entire section added, p. 1340, § 1, effective May 29.

Editor's note: Subsection (7) provided for the repeal of this section, effective December
31, 2007. (See L. 2007, p. 1340.)

40-4-117. Integrated transmission facility planning - review by commission - report
- repeal. (Repealed)

Source: L. 2009: Entire section added, (HB 09-1345), ch. 356, p. 1858, § 2, effective
June 1.

Editor's note: Subsection (6) provided for the repea of this section, effective July 1,
2011. (SeeL. 2009, p. 1858.)

40-4-118. Colorado smart grid task force - fund - definition - reports - repeal.
(Repealed)

Source: L. 2010: Entire section added, (SB 10-180), ch. 428, p. 2231, § 1, effective June
11. L. 2012: (2)(a)(l) and (5) amended, (HB 12-1315), ch. 224, p. 980, § 49, effective July 1.

Editor's note: Subsection (7) provided for the repea of this section, effective July 1,
2015. (See L. 2010, p. 2231.)

40-4-119. Siting of electric transmission facilities - task force - repeal. (Repealed)

Source: L. 2011: Entire section added, (SB 11-045), ch. 288, p. 1338, § 1, effective June

Editor's note: Subsection (6) provided for the repeal of this section, effective December
31, 2011. (SeelL. 2011, p. 1338.)

ARTICLES
New Construction - Extension

40-5-101. New construction - extension - compliance with local zoning rules. (1) (a)
A public utility shall not begin the construction of a new facility, plant, or system or the
extension of its facility, plant, or system without first obtaining from the commission a
certificate that the present or future public convenience and necessity require, or will require, the
construction or extension. For purposes of this subsection (1), the present or future public
convenience and necessity does not include the consideration of land use rights or siting issues
related to the location or alignment of the proposed eectric transmission lines or associated
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facilities, which issues are under the jurisdiction of a loca government's land use regulation.
Sections 40-5-101 to 40-5-104 do not require a corporation to secure a certificate for the
following:

(1) An extension within any city and county, city, or town within which it has already
lawfully commenced operations;

(I1) An extension into territory, either within or outside of a city and county, city, or
town, contiguous to its facility, line, plant, or system and not aready served by a public utility
providing the same commodity or service; or

(1) An extension within or to territory already served by the corporation, as is
necessary in the ordinary course of its business.

(b) If apublic utility, in constructing or extending its line, plant, or system, interferes, or
is about to interfere, with the operation of the line, plant, or system of any other public utility
already constructed, the commission, upon complaint of the public utility claiming to be
injuriously affected, after hearing, may prohibit the construction or extension or prescribe just
and reasonabl e terms and conditions for the location of the lines, plants, or systems affected.

(2) Whenever the commission, after a hearing upon its own motion or upon complaint,
finds that there is or will be a duplication of service by public utilities in any area, the
commission may issue a certificate of public convenience and necessity assigning specific
territories to one or to each of said utilities or, by certificate of public convenience and necessity,
otherwise define the conditions of rendering service and constructing extensions within those
territories and may order the elimination of the duplication upon such terms as are just and
reasonable, having due regard to due process of law and to all the rights of the respective parties
and to public convenience and necessity.

(3) Except as otherwise provided in section 29-20-108, C.R.S,, a public utility shall not
construct or install a new facility, plant, or system within the territorial boundaries of a local
government unless the construction or installation complies with the local government's zoning
rules, resolutions, or ordinances. Nothing in this subsection (3) prohibits a local government
from granting a variance from its zoning rules, resolutions, or ordinances for such uses of the
property. Nothing in this subsection (3) grants the commission any additional authority to restrict
a siting application. For purposes of this section, "local government” means a county, home rule
or statutory city, town, territorial charter city, or city and county. Nothing in this subsection (3)
restricts the right of a public utility or power authority to appeal to the public utilities
commission alocal government action under section 29-20-108, C.R.S.

(4) (& A public utility is entitled to recover, through a separate rate adjustment clause,
the costs that it prudently incurs in planning, developing, and completing the construction or
expansion of transmission facilities for which the utility has been granted a certificate of public
convenience and necessity, or for which the commission has determined that no certificate of
public convenience and necessity is required. The transmission rate adjustment clause is subject
to annual changes, which are effective on January 1 of each year.

(b) To provide additional encouragement to utilities to pursue the construction and
expansion of transmission facilities, the commission shall approve current recovery by the utility
through the annual rate adjustment clause of the utility's weighted average cost of capital,
including its most recently authorized rate of return on equity, on the tota balance of
construction work in progress related to such transmission facilities as of the end of the
immediately preceding year. The rate adjustment clause shall be reduced to the extent that the
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prudently incurred costs being recovered through the adjustment clause have been included in
the public utility's base rates as a result of the commission's final order in arate case.

Source: L.13: p.481,835.L.17: p. 418,81. C.L. §2946. CSA: C. 137, 8 36. CRS53:
§115-5-1. L. 61: p. 628, 8§ 2. C.R.S. 1963: § 115-5-1. L. 2005: (3) added, p. 1355, § 1, effective
August 8. L. 2007: (4) added, p. 267, 8§ 3, effective March 27. L. 2012: Entire section amended,
(HB 12-1312), ch. 101, p. 339, 8§ 2, effective April 12.

Cross references. (1) For the acquisition of public utilities by cities and towns, see §
40-5-104.

(2) For the legidative declaration contained in the 2007 act enacting subsection (4), see
section 1 of chapter 61, Session Laws of Colorado 2007. For the legislative declaration in the
2012 act amending this section, see section 1 of chapter 101, Session Laws of Colorado 2012.

40-5-101.5. Investor-owned utilities service extension policies- commission review -
rules. (1) Within one hundred eighty days after August 9, 2017, the commission shall open a
nonadjudicatory proceeding to evaluate investor-owned utilities current service extension
policies for serving new load applications; except that gas-only, investor-owned utilities are not
subject to the commission's nonadjudicatory proceeding. Based on the commission's evaluation,
the commission shall issue a decision containing recommendations to investor-owned utilities
for potential implementation.

(2) In the commission's nonadjudicatory proceeding, the commission shall consider,
without limitation, the following information from investor-owned utilities:

(8 The utilities general load extension procedures used by the utility and requesting
customers, including:

() The use of construction agreements, revenue assurance agreements, assignment of
estimated costs, predevelopment system investment protocols, and options for cost and schedule
transparency; and

(I1) Potential system automation benefits to enhance clarity of the requirements and
process;

(b) Equitable allocation of costs associated with an extension of facilities and any other
factors affecting the cost of an extension of facilities; and

(c) Variables that affect time lines for construction and implementation of an extension
of facilities.

(3) Within ninety days after the conclusion of the nonadjudicatory proceeding, the
commission may promulgate rules consistent with the findings of the nonadjudicatory
proceeding.

Source: L. 2017: Entire section added, (SB 17-271), ch. 310, p. 1673, § 1, effective
August 9.

40-5-102. Certificate of public convenience and necessity. No public utility shall
exercise any right or privilege under any franchise, permit, ordinance, vote, or other authority
granted after April 12, 1913, or under any franchise, permit, ordinance, vote, or other authority
granted before April 12, 1913, but not actually exercised before said date or the exercise of
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which has been suspended for more than one year without first having obtained from the
commission a certificate that public convenience and necessity require the exercise of such right
or privilege. When the commission finds, after hearing, that a public utility has, before April 12,
1913, begun actual construction work and is prosecuting such work, in good faith,
uninterruptedly, and with reasonable diligence in proportion to the magnitude of the undertaking,
under any franchise, permit, ordinance, vote, or other authority granted before April 12, 1913,
but not actually exercised before said date, such public utility may proceed, under such rules and
regulations as the commission may prescribe, to the completion of such work and after such
completion, may exercise such right or privilege. Sections 40-5-101 to 40-5-104 shall not be
construed to validate any right or privilege invalid on April 12, 1913, or becoming invalid after
said date under any law of this state.

Source: L.13: p.481,835.L.17: p. 418,81. C.L. §2946. CSA: C. 137, 8§ 36. CRS53:
§115-5-2. C.R.S. 1963: § 115-5-2.

40-5-103. Certificate - application for - issuance. (1) Before any certificate may issue
under sections 40-5-101 to 40-5-104, a certified copy of its articles of incorporation or charter, if
the applicant is a corporation, shall be filed in the office of the commission. Every applicant for a
certificate to exercise franchise rights under section 40-5-102 shall file in the office of the
commission such evidence as shall be required by the commission to show that such applicant
has received the required consent, franchise, permit, ordinance, vote, or other authority of the
proper county, city and county, or municipal or other public authority. The commission has the
power to issue a certificate to exercise franchise rights after hearing, to refuse to issue the same,
or to issue it for the partial exercise only of said right or privilege and may attach to the exercise
of the rights granted by such certificate such terms and conditions as in its judgment the public
convenience and necessity may require. Nothing contained in this subsection (1) shall be
construed to limit or restrict the power and authority of the commission: To regulate, issue, or
refuse to issue certificates of public convenience and necessity for construction of a new facility,
plant, or system or of any extension thereof as provided in section 40-5-101; and to attach to the
exercise of the rights granted by such certificate such terms and conditions as in the
commission's judgment may be required by the public convenience and necessity.

(2) If such public utility desires to exercise aright or privilege under a franchise, permit,
ordinance, vote, or other authority which it contemplates securing but which has not yet been
granted to it, such public utility may apply to the commission for an order preliminary to the
issue of the certificate. The commission may thereupon make an order declaring that it will
thereafter, upon application, under such rules and regulations as it may prescribe issue the
desired certificate upon such terms and conditions as it may designate after such public utility
has obtained the contemplated franchise, permit, ordinance, vote, or other authority. Upon the
presentation to the commission of evidence satisfactory to it that such franchise, permit,
ordinance, vote, or other authority has been secured by such public utility, the commission shall
thereupon issue such certificate.

Source: L.13: p.418,835.L.17: p. 418,8 1. C.L. §2946. CSA: C. 137, 8§ 36. CRS53:
§ 115-5-3. C.R.S. 1963: § 115-5-3. L. 69: p. 937, § 29. L. 81: (1) amended, p. 1918, § 1,
effective June 19. L. 82: (1) amended, p. 629, § 43, effective April 2.
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40-5-104. Acquisition by municipality. (1) Any municipality which has acquired or
constructed any public utility plant, property, or facility has the power to contract with a public
utility for the operation of any part or the whole thereof, subject to the provisions of articles 1 to
7 of this title and to exercise, in respect to such public utility, the powers of regulation and
supervision conferred upon it by the commission.

(2) Sections 40-5-101 to 40-5-104 shall not apply to railroads.

Source: L. 17: p. 417, 8 1. C.L. § 2946. CSA: C. 137, § 36. CRS53: § 115-5-4. C.R.S.
1963: § 115-5-4. L. 69: p. 938, § 30.

40-5-105. Certificate or assets may be sold, assigned, or leased. (1) The assets of any
public utility, including any certificate of public convenience and necessity or rights obtained
under any such certificate held, owned, or obtained by any public utility, may be sold, assigned,
or leased as any other property, but only upon authorization by the commission and upon such
terms and conditions as the commission may prescribe; except that this section does not apply to
assets that are sold, assigned, or leased:

(&) Inthe normal course of business; or

(b) That are owned by a telecommunications service provider and:

(1) Arenot used in the provision of regulated telecommunications services; or

(1) (A) Are land and support assets and are not directly used in the provision of
regul ated telecommunications services.

(B) A telecommunications service provider shall provide notice to the commission of
transactions subject to this subparagraph (1), along with the associated accounting entries on the
provider's books and records, to permit the commission to determine, if necessary, the
disposition of any gain or loss from the transaction.

Source: L. 45: p. 526, § 2. CSA: C. 137, § 36. CRS53: § 115-5-5. C.R.S. 1963: § 115-
5-5. L. 69: p. 938, § 31. L. 71: p. 1100, § 1. L. 2004: Entire section amended, p. 164, § 1,
effective March 17.

40-5-106. Designation for service of process. (1) It isthe duty of every public utility
operating in, through, or into the state of Colorado to file with the commission a designation in
writing, under oath, of the name and post office address of a person upon whom service of
notices or orders in proceedings pending before the commission may be made. Such designation
may from time to time be changed by like writing similarly filed. In default of such designation,
service of any notice or order may be made by posting such order or notice in the office of the
director of the commission and by mailing a copy of such notice or order to such public utility
by certified mail, return receipt requested, at its last-known address.

(2) Every public utility operating in, through, or into the state of Colorado shall also file
with the director of the commission a designation in writing, under oath, of the name and post
office address of a person in the state of Colorado upon whom process issued by or under the
authority of any court or board having jurisdiction of the subject matter may be served in any
judicial or other proceeding brought against such public utility in this state. Such designation
may from time to time be changed by like writing similarly filed. In default of such designation,
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service may be made upon any agent, representative, or employee of such public utility found
within the state. Nothing in this article shall apply to railroad corporations.

Source: L. 45: p. 526, § 3. CSA: C. 137, § 36. CRS 53: § 115-5-6. C.R.S. 1963: § 115-
5-6. L. 69: p. 938, § 32. L. 2003: Entire section amended, p. 1704, § 17, effective May 14.

40-5-107. Electric vehicle programs - repeal. (1) () No later than May 15, 2020, and
on or before May 15 every three years thereafter, an electric public utility shall file with the
commission an application for a program for regulated activities to support widespread
transportation electrification within the area covered by the utility's certificate of public
convenience and necessity.

(b) To comply with this subsection (1), an application must seek to minimize overall
costs and maximize overall benefits and may include:

(I) Investments or incentives to facilitate the deployment of customer-owned or utility-
owned charging infrastructure, including charging facilities, make-ready infrastructure, and
associated electrical equipment that support transportation electrification;

(I Investments or incentives to facilitate the electrification of public transit and other
vehiclefleets;

(1) Rate designs, or programs that encourage vehicle charging that supports the
operation of the electric grid; and

(IV) Customer education, outreach, and incentive programs that increase awareness of
the programs and of the benefits of transportation electrification and encourage greater adoption
of electric vehicles.

(20 When considering transportation electrification programs and determining cost
recovery for investments and other expenditures related to programs proposed by an electric
public utility under subsection (1) of this section, the commission shall consider whether the
investments and other expenditures are:

(@) Reasonably expected to improve the use of the electric grid, including improved
integration of renewable energy;

(b) Reasonably expected to increase access to the use of electricity as a transportation
fuel;

(c) Designed to ensure system safety and reliability;

(d) (I) Reasonably expected to contribute to meeting air quality standards, improving air
quality in communities most affected by emissions from the transportation sector, and reducing
statewide emissions of greenhouse gases by forty percent below 2005 levels by 2030 and eighty
percent below 2005 levels by 2050.

(I1) This subsection (2)(d) is repealed, effective July 1, 2031.

(e) Reasonably expected to stimulate innovation, competition, and increased consumer
choices in electric vehicle charging and related infrastructure and services; attract private capital
investments; and utilize high-quality jobs and skilled worker training programs as defined in
section 8-83-303;

(f) Transparent, incorporating public reporting requirements to inform design and
commission policy; and

(9) Reasonably expected to provide access for low-income customers, in the totality of
the utility's transportation electrification programs, which may include community-based and
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multi-family charging infrastructure, car share programs, and electrification of public transit,
while giving due consideration to the affect on low-income customers.

(3) (@) Electric vehicle infrastructure electrical work on the customer side of the utility
meter, including the installation of the charging station apparatus and related hardware, must:

() Be performed by a licensed master eectrician, licensed journeyman electrician,
licensed residential wireman, or properly supervised electrical apprentice as each term is defined
in section 12-115-103; and

(I1) Comply with article 115 of title 12, including sections 12-115-109 and 12-115-115,
and all applicable rules of the state electrical board.

(b) For al dectric vehicle infrastructure or charging stations owned by the utility, the
utility shall use utility employees or qualified contractors if the contractors employees have
access to an apprenticeship program as defined in section 8-83-303 (2). This apprenticeship
requirement does not apply to:

(1) Thedesign, planning, or engineering of the infrastructure;

(I1) Management functions to operate the infrastructure; or

(1) Any work included in a warranty.

Source: L. 2019: Entire section added, (SB 19-077), ch. 383, p. 3435, § 4, effective May
31.

Crossreferences: For the legidative declaration in SB 19-077, see section 1 of chapter
383, Session Laws of Colorado 2019.

ARTICLE 6
Hearings and Investigations

40-6-101. Proceedings - delegation of duties - rules. (1) The commission shall
conduct its proceedings in such manner as will best conduce the proper dispatch of business and
the ends of justice. All of the provisions of article 4 of title 24, C.R.S,, shall apply to the work,
business, proceedings, and functions of the commission, or any individual commissioner or
administrative law judge; but where there is a specific statutory provision in this title applying to
the commission, such specific statutory provision shall control as to the commission. For this
purpose, any administrative law judge, as provided in this title, shall be deemed to be a hearing
commissioner as that term is used in said article 4 of title 24, C.R.S. The commission may from
time to time make or amend such general rules or orders as may be requisite for the order and
regulation of proceedings before it, or before any individual commissioner or administrative law
judge, including forms of notices and the service thereof. Any party to the proceeding may
appear before the commission or any individual commissioner or administrative law judge and
be heard. Every vote and official act of the commission, any individua commissioner, or an
administrative law judge shall be entered of record and such record shall be made public upon
the request of any party interested. All hearings before the commission, any individua
commissioner, or an administrative law judge shall be public.

(2) (8 The commission may by order direct that any of its work, business, or functions
under any provision of law, except functions vested solely in the commission under this title 40,
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be assigned or referred to an individual commissioner or to an administrative law judge to be
designated by order for action. The commission may by order at any time amend, modify,
supplement, or rescind any such assignment or reference. When an individual commissioner or
an administrative law judge is unable to act upon any matter assigned or referred because of
absence or other cause, the chair of the commission may designate another commissioner or
administrative law judge, as the case may be, to serve temporarily until the commission
otherwise orders.

(b) Every case submitted to the commission for adjudication must be heard in the first
instance by the commission unless, by rule, minute order, or written decision, the commission
assigns the case to an administrative law judge or to an individual commissioner for hearing.

(3) Anindividual commissioner or an administrative law judge has authority to hear and
determine, order, certify, report, or otherwise act as to any work, business, or functions assigned
or referred to such officer under the provisions of this title and, with respect thereto, has al the
jurisdiction and powers conferred by law upon the commission and is subject to the same duties
and obligations. The seal of the commission shall be the seal of an individual commissioner or
administrative law judge. Except as otherwise provided in this title, any order, decision, or
requirement of an individual commissioner or an administrative law judge with respect to any
matter assigned or referred to such officer under subsection (2) of this section has the same force
and effect and may be made and evidenced in the same manner as if made or taken by the
commission.

(4) All hearings and investigations before the commission, any individual commissioner,
or any administrative law judge shall be governed by this title and by rules of practice and
procedure adopted by the commission; and, in the conduct thereof, neither the commission, nor
any individual commissioner, nor any administrative law judge shall be bound by the technical
rules of evidence. No informality in any proceeding or in the manner of taking testimony before
the commission, any commissioner, or any administrative law judge shall invalidate any order,
decision, rule, or regulation made, approved, or confirmed by the commission.

(5) Notwithstanding subsections (2) to (4) of this section, the commission may
promulgate rules to authorize the delegation of its routine administrative transportation matters
to commission staff. If the commission promulgates rules pursuant to this subsection (5), the
commission shall define in rule the meaning of the term "routine administrative transportation
matter".

Source: L.13: p.489,838. C.L.8§2947. CSA: C. 137,838. L. 45: p. 527, 8 4. CRS53:
§ 115-6-1. C.R.S. 1963: § 115-6-1. L. 69: p. 939, § 33. L. 89: Entire section amended, p. 1526,
8 9, effective April 12. L. 93: (2) amended, p. 2063, § 16, effective July 1. L. 2003: (3)
amended, p. 1705, § 18, effective May 14. L. 2019: (2) amended and (5) added, (SB 19-236), ch.
359, p. 3311, § 15. effective May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.
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Cross references. For conduct that may constitute the practice of law, see article 93 of
title 13.

40-6-102. Service - fees - depositions - examination of witnesses. (1) The
commission, each commissioner, an administrative law judge with respect to matters referred to
such judge, and the director of the commission have power to issue notices, orders to satisfy or
answer, summonses, subpoenas, and commissions to take the deposition of any witness whose
testimony is required in any proceeding pending before the commission in like manner and to the
same extent as courts of record. The process issued by the commission, any commissioner, an
administrative law judge, or the director of the commission shall extend to all parts of the state
and beyond the boundaries thereof as may be provided by law or the Colorado rules of civil
procedure and may be served by any person authorized to serve process of courts of record, by
any person designated for that purpose by the commission or a commissioner, or by first-class
mail, postage prepaid, as provided in section 40-6-108. The person executing any such process
shall receive such compensation as may be allowed by the commission, not to exceed the fees
now prescribed by law for similar services, and such fees shal be paid in the same manner as
provided for payment of the fees of witnesses.

(2) In any investigation, inquiry, hearing, or other proceeding pending before the
commission, any commissioner, or any administrative law judge of the commission, the
depositions of witnesses may be taken, both within and without the state of Colorado, under the
same circumstances and in the same manner as provided by the Colorado rules of civil procedure
for the taking of depositionsin courts of record.

(3) A party to the record of any investigation, inquiry, hearing, or other proceeding
pending before the commission, any commissioner, any administrative law judge of the
commission, or a person for whose immediate benefit such investigation, hearing, or other
proceeding is prosecuted or defended, or the directors, officers, superintendent, or managing
agent of any corporation which is a party to the record in such investigation, hearing, or other
proceeding may be examined upon the hearing thereof, or upon deposition, or both, as if under
cross-examination at the instance of the commission or any adverse party, and for that purpose
may be compelled, in the same manner and subject to the same rules for examination as any
other witness, to testify; but the party calling for such examination shall not be concluded
thereby but may rebut it by counter testimony.

Source: L.13: p. 489, 8§39. C.L. §2948. CSA: C. 137,839. L. 45: p. 527, 85. CRS53:
§ 115-6-2. C.R.S. 1963: § 115-6-2. L. 69: p. 940, § 34. L. 89: Entire section amended, p. 1527,
8§ 10, effective April 12. L. 2003: (1) amended, p. 1705, § 19, effective May 14.

Cross references. For depositions and discovery, see Rules 26 to 37, Colorado rules of
civil procedures; for service of process, see Rule 4(d), Colorado rules of civil procedure; for fees
of sheriff for service of process, see § 30-1-104; for payment of fees of witnesses, see § 40-6-
103.

40-6-103. Administration of oaths - compulsion of testimony - fees. (1) The
commission, each commissioner, the director, and any administrative law judge as to matters
referred to such judge have power to administer oaths, certify to all officia acts, and issue
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subpoenas for the attendance of witnesses and the production of records, documents, and
testimony in any inquiry, investigation, hearing, or proceeding in any part of the state. No
subpoena shall be issued except upon good cause shown. Good cause shown shall consist of an
affidavit stating with specificity the testimony, records, or documents sought and the relevance
of such testimony, records, or documents to the proceedings of the commission. Each witness
who appears by order of the commission, a commissioner, the director, or any administrative law
judge shall receive for the witness' attendance the same fees and mileage allowed by law to a
witness in civil cases, which amount shall be paid by the party at whose request such witness is
subpoenaed. When any witness who has not been required to attend at the request of any party is
subpoenaed, the witness' fees and mileage shall be paid from the funds appropriated for the use
of the commission in the same manner as other expenses of the commission are paid. Any
witness subpoenaed except one whose fees and mileage may be paid from the funds of the
commission, at the time of service, may demand the fees to which the witness is entitled for
travel to and from the place at which the witness is required to appear, and one day's attendance.
If such witness demands such fees at the time of service, and they are not at that time paid or
tendered, the witness shall not be required to attend, as directed in the subpoena. All fees and
mileage to which any witness is entitled under the provisions of this section may be collected by
action therefor instituted by the person to whom such fees are payable. No witness furnished
with free transportation shall receive mileage for the distance the witness may have traveled on
such free transportation.

(2) The district court in and for the county or city and county in which any inquiry,
investigation, hearing, or proceeding may be held by the commission, or any individual
commissioner or administrative law judge, has the power to compel the attendance of witnesses,
the giving of testimony, and the production of records or documents as required by any
subpoenas issued by the commission, or any individual commissioner, the director, or any
administrative law judge. The commission, individual commissioner, or an administrative law
judge before whom the testimony is to be given or produced, in case of the failure or refusal of
any witness to attend or testify or produce any records or documents required by such subpoena,
may report to the district court in and for the county or city and county in which the proceeding
is pending, by petition, setting forth that due notice has been given of the time and place of
attendance of said witness or the production of said records or documents, that the witness has
been subpoenaed in the manner prescribed in this title, and that the witness has failed or refused
to attend or produce the records or documents required by the subpoena or has failed or refused
to answer questions propounded to the witness in the course of such proceeding; and the
commission, individual commissioner, or an administrative law judge may ask for an order of
the court compelling the witness to attend and testify or produce or cause to be produced
documentary evidence. No person so testifying shall be exempt from prosecution or punishment
for any perjury in the first degree committed by such person in this testimony. Nothing in this
section shall be construed as in any manner giving to any public utility immunity of any kind.

Source: L. 13: p. 489, 8§40. C.L. §2949. CSA: C. 137, §40. CRS53: § 115-6-3. C.R.S.
1963: § 115-6-3. L. 69: p. 940, § 35. L. 72: p. 566, § 40. L. 83: (1) amended, p. 1561, § 1,
effective June 1. L. 89: Entire section amended, p. 1528, § 11, effective April 12. L. 2003:
Entire section amended, p. 1706, § 20, effective May 14.

Colorado Revised Statutes 2019 Page 120 of 322 Uncertified Printout



Crossreferences. For perjury, see part 5 of article 8 of title 18; for fees of witnesses, see
88 13-33-102 and 13-33-103.

40-6-104. Certified copies - evidence - orders. (1) Copies of al official documents,
commission decisions, and orders on file with the commission, or documents filed or deposited
according to law in the office of the commission, certified by a commissioner or by the director
under the official seal of the commission to be true copies of the originals, shall be evidence in
like manner as the originals and shall be treated and recognized as such by all courts of the state
of Colorado.

(2) Any order, decision, authorization, certificate, or entry, or a copy thereof, certified by
a commissioner or by the director under the official seal of the commission to be a true copy of
the original order, decision, authorization, certificate, or entry, may be filed for record in the
office of the county clerk and recorder of any county or city and county in which is located the
principal place of business of any public utility affected thereby or in which is situated any
property of any such public utility, and such record shall impart notice of its provisions to al
persons. A certificate under the seal of the commission that any such order, decision,
authorization, or certificate has not been modified, stayed, suspended, or revoked may also be
recorded in the same offices in the same manner and with like effect.

Source: L. 13: p. 491, 841. C.L.82950. CSA: C. 137, 841. CRS53: §115-6-4. C.R.S.
1963: § 115-6-4. L. 69: p. 941, § 36. L. 2003: Entire section amended, p. 1707, 8§ 21, effective
May 14.

40-6-105. Fees - copies of records - disposition. (1) The commission shall charge the
following fees. For copies of papers and records not required to be certified or otherwise
authenticated by the commission, twenty cents for each page; for certified copies of official
documents and orders filed in its office, twenty cents for each page; and one dollar for every
certificate under seal affixed thereto.

(2) No fees shall be charged for copies of papers, records, or officia documents
furnished to public officers for use in their official capacity, but the commission may fix
reasonable charges for publications issued under its authority. All fees charged under this section
shall be collected by the commission, paid to the department of revenue, deposited in the office
of the state treasurer, and credited to the public utilities commission fixed utility fund or the
public utilities commission motor carrier fund, as the case may be.

Source: L. 13: p. 491, §42. C.L. §2951. CSA: C. 137, 8§42. CRS53: § 115-6-5. C.R.S.
1963: § 115-6-5. L. 69: p. 942, § 37.

40-6-106. Power to inspect books and accounts. The commission, each commissioner,
and any person employed by the commission shall have the right to inspect the records and
documents of any public utility; and the commission, each commissioner, or any employee
authorized to administer oaths has the power to examine under oath any officer, agent, or
employee of such public utility in relation to the business and affairs of said public utility. Any
person other than a commissioner demanding such inspection shall produce under the hand and
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seal of the commission his authority to make such inspection; and a written record of the
testimony or statement so given under oath shall be made and filed with the commission.

Source: L. 13: p. 492, §43. C.L. §2952. CSA: C. 137, 8§ 43. CRS53: §115-6-6. C.R.S.
1963: § 115-6-6. L. 69: p. 942, § 38.

40-6-107.  Production of documents - transparency in planning for future
acquisitions - rules. (1) The commission may require, by order served on any public utility in
the manner provided in section 40-6-102 for the service of orders, the production within this
state at such time and place as it may designate of any records and documents kept by the public
utility in any office or place outside of this state, or, at its option, verified copiesin lieu thereof,
so that an examination of the records or documents may be made by the commission or under its
direction.

(2) (a) To ensure transparency in the acquisition of power generation resources for the
benefit of Colorado ratepayers and to promote fairness in electric utility competitive bidding
processes, the commission shall, within ninety days after March 29, 2011, commence a rule-
making proceeding to adopt rules, applicable after March 29, 2011, to require an investor-owned
electric utility that is evaluating or has evaluated an existing or proposed electric generating
facility as a potential resource, whether in connection with a commission proceeding or
otherwise, to provide the owner or developer of the generating facility, upon request, with
reasonable and timely access to the modeling inputs and assumptions that were used by the
investor-owned public utility to evaluate the facility and that reasonably relate to that facility or
to the transmission of electricity from that facility to the investor-owned public utility. Bidders
in a competitive electric resource bidding process shall be permitted access to those modeling
inputs and assumptions, as the modeling inputs and assumptions apply to the bidders particular
facility, in time to ensure that errors or omissions may be corrected before the competitive
bidding process is completed. If it is determined that an error or omission, as defined by
commission rule-making, exists in the investor-owned public utility's modeling, the commission
shall require the investor-owned public utility to perform additional modeling to confirm that
electric generating facilities are fairly and accurately represented in the results of any computer
modeling performed by the investor-owned public utility.

(b) In any commission proceeding regarding eectric resource planning or otherwise
relating to the acquisition of, contracting for, or retirement of electric generation facilities, the
commission shall establish procedures regarding the designation and approval of information as
highly confidential that protect the public interest and assure that ratepayers receive the benefits
of competition and transparency while protecting the trade secrets of computer modeling
software producers, independent bidders, and the investor-owned public utility.

Source: L.13: p. 493,844. C.L. §2953. CSA: C. 137, 8§44. CRS53: § 115-6-7. C.R.S.
1963: § 115-6-7. L. 69: p. 943, § 39. L. 2011: Entire section amended, (HB 11-1262), ch. 75, p.
206, 8 1, effective March 29.

Crossreferences. For service of orders, see Rule 4(d), Colorado rules of civil procedure.
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40-6-108. Complaints - service - notice of hearing. (1) () Complaint may be made by
the commission on its own motion or by any corporation, person, chamber of commerce, or
board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing
association or organization, or by any body politic or municipal corporation by petition or
complaint in writing, setting forth any act or thing done or omitted to be done by any public
utility, including any rule, regulation, or charge heretofore established or fixed by or for any
public utility, in violation, or claimed to be in violation, of any provision of law or of any order
or rule of the commission.

(b) No complaint shall be entertained by the commission, except upon its own motion, as
to the reasonableness of any rates or charges of any gas, electric, water, or telephone public
utility, unless the same is signed by the mayor or the president or chairman of the board of
trustees or a majority of the council, commission, or other legislative body of the county, city
and county, city, or town, if any, within which the alleged violation occurred, or not less than
twenty-five customers or prospective customers of such public utility.

(c) All matters upon which complaint may be founded may be joined in one hearing, and
no motion shall be entertained against a complaint for migoinder of causes of action or
grievances or migoinder or nonjoinder of parties. In any review by the courts of orders or
decisions of the commission, the same rule shall apply with regard to the joinder of causes and
parties.

(d) The commission is not required to dismiss any complaint because of the absence of
direct damage to the complainant.

(e) Upon the filing of any complaint, the commission shall cause a copy thereof to be
served upon the person complained of, together with an order requiring such defendant to satisfy
or answer said complaint within atime to be fixed by the commission.

(2) (@) Notice of al applications, petitions, and orders instituting investigations or
inquiries shall be given to all persons, firms, or corporations who, in the opinion of the
commission, are interested in, or who would be affected by, the granting or denial of any such
application, petition, or other proceeding. Except for good cause shown, any person desiring to
file an objection or intervene in or participate as a party in any such proceeding shall file his or
her objection or petition for leave to intervene or, under such rules as the commission may
prescribe, file other appropriate pleadings to become a party, within thirty days after the date of
the notice, or such lesser time as the commission may prescribe. No final action shall be taken by
the commission in any proceeding during the time any such filing is permitted.

(b) Any public utility giving notice of a proposed gas or electric tariff shall serve such
notice upon the Colorado energy office or its successor agency. The office shall be granted leave
to intervene as a matter of right, upon atimely filing of a petition or other pleading in accordance
with this section, in adjudicatory matters affecting gas or electric utilities; except that the office
shall not be a party to any individual complaint between a utility and an individual.

(3) Servicein al applications, petitions, complaints, hearings, investigations, and other
proceedings pending before the commission may be made upon any person upon whom a
summons may be served in accordance with the provisions of the Colorado rules of civil
procedure, or may be made personally or by first-class mail. In al cases wherein service is
obtained by mail by the commission, the certificate of the director of the commission of such
mailing shall be prima facie evidence that service has been obtained, and the time fixed in any
order or notice shall commence to run from the date of mailing as shown in such certificate. The
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mailing of any notice or other paper by any other party to a proceeding shall be evidenced by the
certificate of the person mailing such notice or other paper, and the time fixed in any such notice
or other paper shall commence to run from the date of mailing as shown in such certificate.

(4) The commission shall fix the time when and place where any hearing required by this
title or by article 4 of title 24, C.R.S., will be had upon any application, complaint, petition,
investigation, or other proceeding, and shall serve notice thereof to the parties not less than ten
days before the time set for such hearing, unless the commission finds that public interest or
necessity requires that any such hearing be held at an earlier date. The commission shall hold a
hearing and issue a final order in complaint cases within two hundred ten days after the filing of
testimony and exhibits by the complainant. In extraordinary circumstances, the commission may
extend the time an additional ninety days following a hearing in which such extraordinary
circumstances are established. The complainant may waive the time limits established in this
section, in which case the time limits are not binding on the commission.

Source: L. 13: p. 493, 845. C.L. §2954. CSA: C. 137,845. L. 45: p. 528, § 6. CRS 53:
§ 115-6-8. C.R.S. 1963: § 115-6-8. L. 69: p. 943, § 40. L. 89: (2) and (4) amended, p. 1529, §
12, effective April 12. L. 93: (4) amended, p. 2064, § 17, effective July 1. L. 2003: (3) amended,
p. 1707, § 22, effective May 14. L. 2008: (2) amended, p. 1796, § 14, effective July 1. L. 2012:
(2)(b) amended, (HB 12-1315), ch. 224, p. 981, § 50, effective July 1.

Cross references. For service of summons, see Rule 4(e), Colorado rules of civil
procedure.

40-6-109. Hearings - orders - record - review - representation of entities in
nonadjudicatory proceedings. (1) At the time fixed for any hearing before the commission,
any commissioner, or an administrative law judge, or, at the time to which the same may have
been continued, the applicant, petitioner, complainant, the person, firm, or corporation
complained of, and such persons, firms, or corporations as the commission may alow to
intervene and such persons, firms, or corporations as will be interested in or affected by any
order that may be made by the commission in such proceeding and who shall have become
parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and
introduce evidence. A full and complete record of al proceedings had before the commission,
any commissioner, or an administrative law judge in any formal hearing and all testimony shall
be taken down by any reporter appointed by the commission or, as deemed appropriate by the
commission, a commissioner, or an administrative law judge, as applicable, recorded
electronically. All partiesin interest shall be entitled to be heard in person or by attorney.

(2) Whenever any hearing, investigation, or other proceeding is assigned to an
administrative law judge or individual commissioner for hearing, the administrative law judge or
individual commissioner, after the conclusion of said hearing, shall promptly transmit to the
commission the record and exhibits of said proceeding together with a written recommended
decision which shall contain his findings of fact and conclusions thereon, together with the
recommended order or requirement. Copies thereof shall be served upon the parties, who may
file exceptions thereto; but if no exceptions are filed within twenty days after service upon the
parties, or within such extended period of time as the commission may authorize in writing
(copies of any such extension to be served upon the parties), or unless such decision is stayed
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within such time by the commission upon its own motion, such recommended decision shall
become the decision of the commission and subject to the provisions of section 40-6-115. The
commission upon its own motion may and where exceptions are filed shall reconsider the matter,
either upon the same record or after further hearing, and such recommended decision shall
thereupon be stayed or postponed pending final determination thereof by the commission. The
commission may adopt, reject, or modify the findings of fact and conclusions of such individual
commissioner or administrative law judge or, after examination of the record of any such
proceeding, enter its decision and order therein without regard to the findings of fact and
conclusions of any individual commissioner or administrative law judge. Any commissioner to
whom a proceeding may be so assigned shall not be disabled thereby from participating with the
commission in the final decision.

(3) After the conclusion of any hearing, investigation, or proceeding before the
commission, the commission shall make and file its decision. The decision shall be a report in
writing in which the commission shall state its findings of fact and conclusions thereon together
with its order or requirement. The decision, under the seal of the commission, shall be served
upon al parties and made available to all participants in the proceeding.

(4) Unless otherwise provided in thistitle, al decisions of the commission shall become
effective upon a day to be fixed by the commission in any such decision and shall continue in
force either for a period which may be designated therein or until changed or abrogated by the
commission. Decisions containing negative orders shall be effective on the date of entry thereof,
unless otherwise provided in any such decision. If an order or requirement cannot, in the
judgment of the commission, be complied with within the time prescribed therein, the
commission, on application made within such time and for good cause shown, may extend the
time for compliance fixed in its decision.

(5) The commission may by general rule or regulation provide for the taking of evidence
in uncontested or unopposed proceedings by affidavit or otherwise, without the necessity of a
formal oral hearing. Such shortened or informal proceedings shall otherwise be subject to all of
the provisions of thistitle. Upon its own motion the commission may and upon request of a party
timely made the commission shall assign any such uncontested or unopposed proceeding for
hearing.

(6) The commission may make the initial decision in cases where it has not presided at
the taking of evidence, and the recommended decision of the individua commissioner or
administrative law judge may be omitted in any case in which the commission finds upon the
record that due and timely execution of its functions imperatively and unavoidably so requires.

(7) The commission may by general rule or regulation provide for appearances pro se by,
or for representation by authorized officers or regular employees of, the commission's staff,
corporations, partnerships, limited liability companies, sole proprietorships, and other lega
entities in certain nonadjudicatory matters before the commission.

Source: L.13: p. 494, 846. C.L. 8§ 2955. CSA: C. 137,846. L. 45: p. 529, 8 7. CRS53:
§ 115-6-9. C.R.S. 1963: § 115-6-9. L. 69: p. 944, 841. L. 89: (1), (2), and (4) to (6) amended, p.
1530, 8§ 13, effective April 12. L. 93: (7) added, p. 2064, 8§ 18, effective July 1. L. 2008: (3)
amended, p. 1796, § 15, effective July 1. L. 2009: (1) amended, (HB 09-1118), ch. 130, p. 563, 8§
12, effective August 5.
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40-6-109.5. Hearings on applications - time limits for decisions. (1) Whenever an
application of any kind is filed with the commission and is accompanied by the applicant's
supporting testimony or a detailed summary of the supporting testimony, together with exhibits,
if any, the commission shall issue its decision on the application no later than one hundred
twenty days after the application is deemed complete as prescribed by rules promulgated by the
commission. If the commission finds that additional time is required, it may, by separate order,
extend the time for decision by an additional period not to exceed one hundred thirty days.

(2) In the case of any application not accompanied by prefiled testimony and exhibits,
the commission shall issue its decision no later than two hundred ten days after the application is
deemed complete as prescribed by the commission's rules.

(3) Thetime limits specified in subsections (1) and (2) of this section may be waived by
the applicant and, if so waived, shall not be binding on the commission.

(4) The commission, in particular cases, under extraordinary conditions and after notice
and a hearing at which the existence of extraordinary conditions is established, may extend the
time limits specified in subsections (1) and (2) of this section for a period not to exceed an
additional one hundred thirty days.

Source: L. 93: Entire section added, p. 2064, 8§ 19, effective July 1. L. 2019: (1) and (4)
amended, (SB 19-236), ch. 359, p. 3312, § 16, effective May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

40-6-110. Complaint by utility. Any public utility has a right to complain on any
grounds upon which complaints are allowed to be filed by other parties, and the same procedure
shall be adopted and followed as in other cases.

Source: L. 13: p. 495, § 47. C.L. § 2956. CSA: C. 137, § 47. CRS 53: § 115-6-10.
C.R.S. 1963: § 115-6-10. L. 69: p. 946, § 42.

40-6-111. Hearing on schedules - suspension - new rates - rgection of tariffs. (1) (a)
Whenever there is filed with the commission any tariff or schedule stating any new or changed
individual or joint rate, fare, toll, rental, charge, classification, contract, practice, rule, or
regulation, the commission has power, either upon complaint or upon its own initiative and
without complaint, at once, and, if it so orders, without answer or other formal pleadings by the
interested public utilities, but upon reasonable notice, to have a hearing concerning the propriety
of such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation if it
believes that such a hearing is required and that such rate, fare, toll, rental, charge, classification,
contract, practice, rule, or regulation may be improper.

(b) Pending the hearing and decision on the hearing, in the case of a public utility other
than a rail carrier, the rate, fare, toll, rental, charge, classification, contract, practice, rule, or
regulation must not go into effect; but the period of suspension of the rate, fare, toll, rental,
charge, classification, contract, practice, rule, or regulation must not extend beyond one hundred
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twenty days beyond the time when the rate, fare, toll, rental, charge, classification, contract,
practice, rule, or regulation would otherwise go into effect unless the commission, in its
discretion, and by separate order, extends the period of suspension for a further period not
exceeding one hundred thirty days.

(c) Repealed.

(d) Notwithstanding any order of suspension of a proposed increase in electric, gas, or
steam rates under this subsection (1), after January 1, 2012, the commission may order, without
hearing, interim rates, at any level up to the proposed new rates, to take effect not later than sixty
days after the filing for the proposed rate increase. In making a determination as to whether to
adlow interim rates, the commission shall consider the amount of the revenue deficiency
presented by the utility and the extent to which this deficiency would adversely affect the utility
during the time period required to hold hearings on the suspended rates.

(2) (@) (1) If ahearing is held thereon, whether completed before or after the expiration
of the period of suspension, the commission shall establish the rates, fares, tolls, rentals, charges,
classifications, contracts, practices, or rules proposed, in whole or in part, or others in lieu
thereof, that it finds just and reasonable. In making such finding in the case of a public utility
other than arail carrier, the commission may consider current, future, or past test periods or any
reasonable combination thereof and any other factors that may affect the sufficiency or
insufficiency of such rates, fares, tolls, rentals, charges, or classifications during the period the
same may be in effect and may consider any factors that influence an adequate supply of energy,
encourage energy conservation, or encourage renewable energy development. The commission
shall consider the reasonableness of the test period revenue requirements presented by the utility.

(1) If the rates established by the commission after hearing are lower than any interim
rates established under paragraph (d) of subsection (1) of this section, then the commission shall
order the utility to return to customers on their utility bills through a negative rate rider the
difference between the total amount that would have been collected under the fina approved
rates and the amount collected under the interim rates for the period that the interim rates werein
effect, with interest at arate established by the commission.

(1) All such rates, fares, tolls, rentals, charges, classifications, contracts, practices, or
rules not so suspended, on the effective date thereof, which, in the case of a public utility other
than a rail carrier, shal not be less than thirty days after the time of filing the same with the
commission, or of such lesser time as the commission may grant, shall go into effect and be the
established and effective rates, fares, tolls, rentals, charges, classifications, contracts, practices,
and rules subject to the power of the commission, after a hearing on its own motion or upon
complaint, as provided in this article, to alter or modify the same.

(b) Repeded.

(c) If the commission considers factors which encourage renewable energy development,
it shall aso make findings and give due consideration to the effect of such factors on the utility's
ability to recover its capital and operating costs.

(3) The tariffs and schedules required by this title shall contain such information, and
shall be published, filed, and posted in such form and manner, as the commission by regulation
shall prescribe; and the commission is authorized to reject any tariff or schedule filed with it
which is not in the form required by this section and by such regulations. Any tariff or schedule
so rejected by the commission shall be void and its use shall be unlawful.
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(4) (8 The provisions of this section relating to suspension of rates, fares, tolls, rentals,
charges, classifications, contracts, practices, rules, or regulations pending the hearing and
decision thereon shall not apply to cooperative electric associations, but this subsection (4) shall
not be construed to exempt such associations from any other provision of this section.
Notwithstanding any other provision of law, no cooperative electric association shall establish,
charge, or collect adiscriminatory or preferentia rate, charge, rule, or regulation which would be
violative of section 40-3-106 (1) or section 40-3-111. Upon complaint filed by any member or
customer of a cooperative electric association or by any affected public utility, the commission
shall determine whether the rate, charge, rule, or regulation in question is contrary to this section,
section 40-3-106 (1), or section 40-3-111.

(b) (1) Paragraph (a) of this subsection (4) shall not be applicable to a cooperative
electric association which has voted to exempt itself from regulation pursuant to the provisions
of section 40-9.5-103. Regulation of such cooperative electric associations shall be in the manner
provided in article 9.5 of thistitle.

(1) Repealed.

(c) and (c.1) Repealed.

Source: L. 13: p. 495, § 48. C.L. § 2957. CSA: C. 137, §48. CRS53: § 115-6-11. L.
63: p. 760, 8§ 1. C.R.S. 1963: § 115-6-11. L. 69: p. 946, § 43. L. 81: (1) and (2) amended and (4)
added, pp. 1914, 1920, 1922, 88 2, 1, 2, effective July 1. L. 82: (4) amended, p. 587, 8§ 1,
effective February 19. L. 83: (4) amended, p. 1572, 8§ 3, effective July 1. L. 84: (1) and (2)
amended, p. 1041, § 7, effective July 1. L. 85: (4)(b)(I) amended and (4)(b)(ll) repealed, pp.
1301, 1303, 88 2, 6, effective April 5. L. 89: (3) amended, p. 1531, § 14, effective April 12;
(4)(c) and (4)(c.1) added, pp. 1538, 1539, 88 1, 1, effective April 28. L. 94: (2)(a) anended and
(2)(c) added, p. 612, § 4, effective April 8. L. 2000: (1)(c) and (2)(b) repedled, p. 217, § 5,
effective March 29. L. 2010: (1)(d) added and (2)(a) amended, (HB 10-1365), ch. 140, p. 475,
88 2, 3, effective April 19. L. 2019: (1)(b) amended, (SB 19-236), ch. 359, p. 3312, § 17,
effective May 30.

Editor'snote: (1) Amendments to subsection (2) by House Bill 81-1036 and House Bill
81-1038 were harmonized.

(2) Subsection (4)(c.1) provided for the repeal of subsections (4)(c) and (4)(c.1),
effective July 1, 1992. (SeeL. 89, p. 1539.)

(3) Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019, provides
that the act changing this section applies to conduct, including power purchase agreements
entered into and utility rate-based property development, occurring on or after May 30, 2019.

Cross references. For the legidative declaration contained in the 1994 act amending
subsection (2)(a) and enacting subsection (2)(c), see section 1 of chapter 102, Session Laws of
Colorado 1994.

40-6-112. Alteration or amendment of decision - decisions final in collateral actions.

(1) The commission, at any time upon notice to the public utility affected, and after opportunity
to be heard as provided in the case of complaints, may rescind, ater, or amend any decision
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made by it. Any decision rescinding, altering, or amending a prior decision, when served upon
the public utility affected, shall have the same effect as original decisions.

(2) Inal collateral actions or proceedings, the decisions of the commission which have
become final shall be conclusive.

Source: L. 13: p. 496, § 49. C.L. § 2958. CSA: C. 137, 8§ 49. CRS 53: § 115-6-12.
C.R.S. 1963: § 115-6-12. L. 69: p. 947, § 44.

40-6-113. Transcripts- record on review. (1) In any proceeding the commission, any
single commissioner, or any administrative law judge may order atranscript of all or any part of
such proceeding. The cost of preparing the transcript shall be paid by the commission. If any
party to any proceeding seeks to reverse, modify, or annul a recommended decision of a single
commissioner or administrative law judge, or a decision of the commission, in the manner as
provided in this section, then such party, and not the commission, shall pay the cost of the
transcript of such proceeding or the applicable portion thereof in accordance with the provisions
of this section.

(2) Any party who seeks to reverse, modify, or annul the recommended decision of a
single commissioner or administrative law judge or the decision of the commission shall
promptly notify the official reporter of the parts of the transcript of the proceedings which shall
be prepared and certified by the official reporter. A copy of this notification shall be served upon
the commission and all parties. Within ten days thereafter any other party or the commission
may serve and file a designation of additional parts of the transcript of proceedings which is to
be included. The transcript or the parts thereof which may be designated by the parties or the
commission shall be prepared by the official reporter and certified by such reporter, and when
completed shall be filed with the commission. The transcript, as so prepared, shall be filed with
the commission on or before the time the first pleading is required to be filed with the
commission by the party, whether such pleading is exceptions or a petition for rehearing,
reconsideration, or reargument. The commission, upon request timely made, may extend the
time within which to file the transcript, and if the transcript cannot reasonably be prepared
within the time prescribed, the commission shall extend the time for filing both the transcript and
thefirst pleading of the party.

(3) The cost of preparing the transcript shall be advanced by the party seeking to reverse,
annul, or modify the recommended decision of a commissioner or administrative law judge, or
the decision of the commission; except that the commission may upon objections by such party
order any other party to advance payment forthwith for the cost of preparing such parts of the
transcripts designated by them, as the commission shall determine.

(4) Itis not necessary for a party to cause a transcript to be filed as provided in this
section in any case where the party does not seek to amend, modify, annul, or reverse basic
findings of fact which shall be set forth in the recommended decision of a commissioner or
administrative law judge or in the decision of the commission. If such transcript is not filed
pursuant to the provisions of this section for consideration with the party's first pleading, it shall
be conclusively presumed that the basic findings of fact, as distinguished from the conclusions
and reasons therefor and the order or requirements thereon, are complete and accurate.

(5) Instead of designating portions of the transcript as provided in subsection (2) of this
section, the parties, by written stipulation filed with the commission and acceptable to the
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commission, may designate the portions of the transcript to be filed with the commission. The
transcript, as agreed upon and subject to the approval of the commission, shall be filed with the
commission.

(6) In case of an action to review an order or decision of the commission, a transcript of
such testimony or the affidavits or other evidence under the shortened or informal procedure,
together with all exhibits or copies thereof introduced and all information secured by the
commission on its own initiative and considered by it in rendering its order or decision, and the
pleadings, record, and proceedings in the case, shall constitute the record of the commission. On
review of an order or decision of the commission, the party seeking such review and the
commission may stipulate that a certain question alone or a particular portion only of the
evidence shall be certified to the district court for its judgment, whereupon such stipulation and
the question and the evidence specified shall constitute the record on review.

Source: L. 13: p. 496, § 50. C.L. § 2959. CSA: C. 137, § 50. CRS 53: § 115-6-13.
C.R.S. 1963: § 115-6-13. L. 69: p. 947, §45. L. 89: (1) to (4) amended, p. 1531, § 15, effective
April 12.

40-6-114. Reconsideration, reargument, or rehearing - application - basis of review
- order - exception. (1) After a decision has been made by the commission or after a decision
recommended by an individua commissioner or administrative law judge has become the
decision of the commission, as provided in this article, any party thereto may within twenty days
thereafter, or within such additional time as the commission may authorize upon request made
within such period, make application for rehearing, reargument, or reconsideration of the same
or of any matter determined therein. Such application shall be governed by such general rules as
the commission may establish and shall specify with particularity the grounds upon which the
applicant considers the decision unlawful. Any such application shall, within thirty days after the
filing thereof, be considered and acted upon by the commission. Failure to act upon the
application within such period shall constitute a denial thereof. Rehearing, reargument, or
reconsideration may be granted if sufficient reason therefor is shown.

(2) An application for rehearing, reargument, or reconsideration of a decision of the
commission made in accordance with the provisions of this section and the rules and regulations
of the commission shall not stay or postpone such decision unless the commission, upon motion
by the party seeking such stay or postponement or the commission upon its own motion, so
orders, except that orders of the commission issued for the instalation of automatic or other
safety appliance signals or devices at railroad crossings shall be processed and handled to
completion when such application deals solely with the matter of allocation of the costs thereof
among the railroad company and the state and the political subdivisions pursuant to section 40-4-
106.

(3) If after rehearing, reargument, or reconsideration of a decision of the commission it
appears that the original decision isin any respect unjust or unwarranted, the commission may
reverse, change, or modify the same accordingly. Any decision made after rehearing,
reargument, or reconsideration, reversing, changing, or modifying the origina decision may be
subject to the same provisions with respect to rehearing, reargument, or reconsideration as an
origina decision or any such decision may be subject to judicial review as provided in section
40-6-115, at the option of the party seeking review. If the commission denies said application,
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the original order shall become effective according to its terms, unless the commission otherwise
orders, except as provided in section 40-6-116.

(4) If no application for rehearing, reargument, or reconsideration has been made or, if
made, is withdrawn, a suit to enforce, enjoin, suspend, modify, or set aside any final decision of
the commission, in whole or in part, may be brought in adistrict court of the state of Colorado as
set forth in this article; except that, if any party to a proceeding applies for reconsideration,
reargument, or rehearing, no other party may appeal until the commission has ruled on the
application. For purposes of judicia review, a decision on an application for rehearing,
reargument, or reconsideration shall be deemed final on the date said decision is served on the
parties to the proceeding.

(5) Any court may stay or suspend, in whole or in part, the operation of any commission
decision under section 40-6-116, even though the commission had not been previously requested
to suspend or stay such decision.

(6) (Deleted by amendment, L. 93, p. 2065, § 20, effective July 1, 1993.)

Source: L. 13: p. 496, 851. C.L. §2960. CSA: C. 137,851. L. 53: p. 470, 8 1. CRS53:
§115-6-14. L. 61: p. 630, 8 1. C.R.S. 1963: § 115-6-14. L. 69: p. 949, §46. L. 77: (2) amended,
p. 1859, § 1, effective May 20. L. 81: (2) amended, p. 1924, § 1, effective March 27. L. 89: (1)
amended, p. 1532, 8 16, effective April 12. L. 92: (3), (4), and (5) amended and (6) added, p.
2130, § 2, effective July 1. L. 93: (4) and (6) amended, p. 2065, § 20, effective duly 1.

40-6-115. Review by district court - mandamus. (1) Within thirty days after a final
decision by the commission in any proceeding, any party to the proceeding before the
commission may apply to the district court for a writ of certiorari or review for the purpose of
having the lawfulness of the final decision inquired into and determined. Such writ shall be made
returnable not later than thirty days after the date of issuance and shall direct the commission to
certify its record in the proceeding to said court. On the return day, the cause shall be heard by
the district court unless, for a good reason shown, the same be continued. No new or additional
evidence may be introduced in the district court, but the cause shall be heard on the record of the
commission as certified by it. The commission and each party to the action or proceeding before
the commission shall have the right to appear in the review proceedings.

(2) The findings and conclusions of the commission on disputed questions of fact shall
be final and shall not be subject to review, except that, in any proceeding wherein the validity of
any order or decision is challenged on the ground that it violates any right of a petitioner under
the constitution of the United States or the constitution of the state of Colorado, the district court
shall exercise an independent judgment on the law and the facts, and the findings or conclusions
of the commission material to the determination of the said constitutional question shall not be
final.

(3) Upon review, the district court shall enter judgment either affirming, setting aside, or
modifying the decision of the commission. So far as necessary to the decision and where
presented, the district court shall decide al relevant questions of law and interpret all relevant
congtitutional and statutory provisions. The review shall not extend further than to determine
whether the commission has regularly pursued its authority, including a determination of
whether the decision under review violates any right of the petitioner under the constitution of
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the United States or of the state of Colorado, and whether the decision of the commission is just
and reasonable and whether its conclusions are in accordance with the evidence.

(4) The provisions of the Colorado rules of civil procedure relating to writs of certiorari
or review, so far as applicable and not in conflict with the provisions of this title, shall apply to
proceedings had in the district court under the provisions of this section. No court of this state,
except the district court to the extent specified, shall have jurisdiction to review, reverse, correct,
or annul any order or decision of the commission, or to suspend or delay the execution or
operation thereof, or to enjoin, restrain, or interfere with the commission in the performance of
its official duties; but an action in the nature of mandamus shall lie from the district court to the
commission in all proper cases.

(5) All actions for review shall be commenced and tried in the district court in and for
the county in which the petitioner resides, or if a corporation or partnership in the county in
which it maintains its principal office or place of business, or in the district court of the city and
county of Denver, at the option of the petitioner. Appellate review may be obtained in the
supreme court concerning any final judgment of the district court on review, affirming, setting
aside, or modifying any decision of the commission, in the same manner and with the same
effect as appellate review of judgments of the district court in other civil actions.

Source: L. 13: p. 497,852. C.L. §2961. CSA: C. 137,852. L. 45: p. 531, § 8. CRS53:
§ 115-6-15. C.R.S. 1963: § 115-6-15. L. 69: p. 949, 8§ 47. L. 75: (1) and (4) amended, p. 227, §
90, effective July 16. L. 89: (4) amended, p. 1532, § 17, effective April 12. L. 92: (1) amended,
p. 2131, 8 3, effective July 1. L. 93: (1) amended, p. 2065, § 21, effective July 1.

40-6-116. Suspension of decision - notice - bond - accounting pending review. (1)
The pendency of awrit of certiorari or review shall not of itself stay or suspend the operation of
the decision of the commission; but, during the pendency of such writ, the district court, in its
discretion, may stay or suspend, in whole or in part, the operation of the commission's decision.

(2) No order so staying or suspending any decision of the commission shall be made
other than upon three days notice and after hearing; and if the decision of the commission is
suspended, the order suspending the same shall contain a specific finding based upon evidence
submitted to the court and identified by reference thereto that great or irreparable damage would
otherwise result to the petitioner and specifying the nature of the damage.

(3) In case the decision of the commission is stayed or suspended, the order of the court
shall not become effective until a suspending bond has been filed with and approved by the
district court, and sufficient in amount and security to insure the prompt payment, by the party
petitioning for the review, of al damages caused by the delay in the enforcement of the decision
of the commission, and of al moneys which any person may be compelled to pay, pending the
review proceedings, for transportation, transmission, product, commodity, or service in excess of
the charges fixed by the decision of the commission in case said decision is sustained. The
district court, in case it stays or suspends the decision of the commission in any matter affecting
rates, fares, tolls, rentals, charges, or classifications, by order, shall direct the public utility
affected to pay into court from time to time, there to be impounded until the final decision of the
case, or into some bank or trust company under such conditions as the court may prescribe all
sums of money which it may collect from any person in excess of the sum such person would
have been compelled to pay if the decision of the commission had not been stayed or suspended.
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(4) In case the district court stays or suspends any decision lowering any rate, fare, toll,
rental, charge, or classification, the commission, upon the filing and approval of said suspending
bond, shall forthwith require the public utility affected, under penalty of the immediate
enforcement of the decision of the commission, pending review and notwithstanding the
suspending order, to keep such accounts, verified by oath, as may, in the judgment of the
commission, suffice to show the amounts being charged or received by such public utility,
pending review, in excess of the charges alowed by the decision of the commission, together
with the names and addresses of the persons to whom overcharges will be refundable in case the
charges made by the public utility, pending review, are not sustained by the district court. The
court, from time to time, may require the party petitioning for a review to give additional
security on, or to increase, the suspending bond, whenever in the opinion of the court the same
may be necessary to insure the prompt payment of said damages and said overcharges.

(5) Upon the final decision by the district court, all moneys which the public utility may
have collected, pending the appeal, in excess of those authorized by such final decision, together
with interest, in case the court ordered the deposits of such moneys in a bank or trust company,
shall be promptly paid to the persons entitled thereto, in such manner and through such methods
of distribution as may be prescribed by the commission. If any moneys are not claimed by the
persons entitled thereto within one year from the final decision of the district court, the
commission shall cause notice to such persons to be given by publication once a week for two
successive weeks in a newspaper of general circulation printed and published in the city and
county of Denver and in such other newspapers as may be designated by the commission, said
notice to state the names of persons entitled to such moneys and the amounts due each person.
All moneys not claimed within ninety days after publication of such notice shall be paid by the
public utility, under the direction of the commission, into the state treasury and credited to the
general fund.

Source: L. 13: p. 498, §53. C.L. §2962. CSA: C. 137,853. L. 45: p. 532, § 9. CRS53:
§ 115-6-16. C.R.S. 1963: § 115-6-16. L. 69: p. 951, § 48. L. 75 (1) amended, p. 227, § 91,
effective July 16.

40-6-117. Priority on court calendar. All actions and proceedings under this title, and
al actions or proceedings to which the commission or the people of the state of Colorado may be
parties, and in which any question arises under this title or under or concerning any decision of
the commission, shall be preferred over all other civil causes except election causes and shall be
heard and determined in preference to all other civil business except election causes, irrespective
of position on the calendar. The same preference shall be granted upon application of the
attorney general in any action or proceeding in which he may be allowed to intervene.

Source: L. 13: p. 500, § 54. C.L. § 2963. CSA: C. 137, § 54. CRS 53: § 115-6-17.
C.R.S. 1963: 8§ 115-6-17. L. 69: p. 952, § 49. L. 89: Entire section amended, p. 1533, § 18,
effective April 12.

40-6-118. Valuations - hearings - findings - review. (1) For the purpose of
ascertaining the matters and things specified in section 40-4-110, concerning the value of the
property of public utilities, the commission may cause a hearing to be held at such time and
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place as the commission may designate. Before any hearing is had, the commission shall give the
public utility affected thereby at least thirty days written notice, specifying the time and place of
such hearing, and such notice shall be sufficient to authorize the commission to inquire into the
matters designated in this section and pursuant to section 40-6-111, but this provision shall not
prevent the commission from making any preliminary examination or investigation into the
matters herein referred to or from inquiring into such matters in any other investigation or
hearing. All public utilities affected shall be entitled to be heard and to introduce evidence at
such hearing. The commission is empowered to resort to any other source of information
available. The evidence introduced at such hearing shall be reduced to writing and certified
under the seal of the commission. The commission shal make and file its findings of fact in
writing upon all matters concerning which evidence has been introduced before it which in its
judgment have bearing on the value of the property of the public utility affected. Such findings
shall be subject to review by the district court in the same manner and within the same time as
other orders and decisions of the commission.

(2) The findings of the commission so made and filed, when properly certified under the
seal of the commission, shall be admissible in evidence in any action, proceeding, or hearing
before the commission or any court, in which the commission, the state, or any officer,
department, or institution thereof, or any county, city and county, municipality, or other body
politic and the public utility affected may be interested, whether arising under the provisions of
this title, or otherwise, and such findings, when so introduced, shall be conclusive evidence of
the facts therein stated as of the date therein stated under conditions then existing, and such facts
can only be controverted by showing a subsequent change in conditions bearing upon the facts
therein determined. The commission, from time to time, may cause further hearings and
investigations to be had for the purpose of making revaluations or ascertaining the value of any
betterments, improvements, additions, or extensions made by any public utility subsequent to
any prior hearing or investigation, and may examine into all matters which may change, modify,
or affect any finding of fact previousy made, and at such time may make findings of fact
supplementary to those theretofore made. Such hearings shall be had upon the same notice and
be conducted in the same manner, and the findings so made shall have the same force and effect
as is provided for such original notice, hearing, and findings. Such findings made at such
supplemental hearings or investigations shall be considered in connection with and as a part of
the origina findings except insofar as such supplemental findings shall change or modify the
findings made at the original hearing or investigation.

Source: L. 13: p. 501, § 55. C.L. § 2964. CSA: C. 137, § 55. CRS 53: § 115-6-18.
C.R.S. 1963: § 115-6-18. L. 69: p. 952, § 50. L. 89: (2) amended, p. 1533, § 19, effective April
12.

40-6-119. Excess charges - reparation - actions - limitation. (1) When complaint has
been made to the commission concerning any rate, fare, toll, rental, or charge for any product or
commodity furnished or service performed by any public utility and the commission has found,
after investigation, that the public utility has charged an excessive or discriminatory amount for
such product, commodity, or service, the commission may order that the public utility make due
reparation to the complainant therefor, with interest from the date of collection, provided no
discrimination will result from such reparation.
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(2) If the public utility does not comply with the order for the payment of reparation
within the specified time in such order, suit may be instituted in any court of competent
jurisdiction to recover the same. All complaints concerning excessive or discriminatory charges
shall be filed with the commission within two years from the time the cause of action accrues,
and the petition for the enforcement of the order shall be filed in the court within one year from
the date of the order of the commission. The remedy provided in this section shall be cumulative
and in addition to any other remedy in articles 1 to 7 of thistitle provided in case of failure of a
public utility to obey the order or decision of the commission.

Source: L. 13: p. 502, § 56. C.L. § 2965. CSA: C. 137, § 56. CRS 53: § 115-6-19.
C.R.S. 1963: § 115-6-19.

40-6-120. Temporary authority. (Repealed)

Source: L. 69: p. 953, § 51. C.R.S. 1963: § 115-6-20. L. 79: (1) amended, p. 1516, § 1,
effective June 19. L. 83: (1) amended, p. 1563, 8§ 1, effective March 16. L. 87: (2) amended, p.
1475, 8 1, effective February 26. L. 89: (3) amended, p. 1533, § 20, effective April 12. L. 93: (4)
amended, p. 2066, § 22, effective July 1. L. 2011: Entire section repealed, (HB 11-1198), ch.
127, p. 416, 8§ 3, effective August 10.

40-6-121. Computation of time. When the day for the performance of any act under
this title, the effective date of any commission decision or order, the effective date of any
administrative law judge's or commissioner's recommended decision, or the day upon which any
document is required to be filed with the commission falls on any Saturday or Sunday, or on any
day when the commission office is lawfully closed, the same shall be continued until 5 p.m. on
the first full business day following such Saturday, Sunday, or day of lawful closing.

Source: L. 69: p. 954, § 51. C.R.S. 1963: § 115-6-21. L. 88: Entire section amended, p.
896, 8§ 4, effective May 19. L. 89: Entire section amended, p. 1534, § 21, effective April 12. L.
95: Entire section amended, p. 199, § 14, effective April 13.

40-6-122. Ex parte communications - disclosure. (1) Commissioners and
administrative law judges shall file memoranda, in accordance with this section, of all private
communications to or from interested persons concerning matters under the commissioners' or
judges jurisdiction.

(2) For purposes of this section, "interested person” means any person or entity, or any
agent or representative of a person or entity:

(@) Whose operations are within the jurisdiction of the commission; or

(b) Who has participated in a proceeding before the commission within one year prior to
the communication; or

(c) Who anticipates participating in a proceeding before the commission within one year
after the communication.

(3) Each memorandum filed pursuant to subsection (1) of this section shall set forth the
time and place at which the communication was made, the persons who were present at that time
and place, a statement of the subject matter of the communication, other than proprietary
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information, and a statement that the subject matter of the communication did not relate to any
pending adjudicatory proceeding before the commission. It shall not be necessary for the
memorandum to be prepared by the commissioner or judge, but it shall be signed or otherwise
authenticated by the commissioner or judge, whose signature or authentication shall constitute a
certificate by such commissioner or judge that the memorandum is complete and accurate. All
such memoranda shall be filed with the director of the commission, who shall keep them on file
and available for public inspection for a minimum of three years after their submission.

(4) Any public utility may request that the commission conduct a public meeting at
which communications otherwise subject to this section may be made without the necessity of
filing memoranda. The commission shall adopt reasonable rules and regulations to govern such
requests. In addition, the commission may adopt such other rules as are necessary and proper to
govern ex parte communications generally.

(5) Asused in this section, an "adjudicatory proceeding” does not include a rule-making
proceeding or discussions on pending legislative proposals.

Source: L. 93: Entire section added, p. 2066, 8§ 23, effective July 1. L. 2008: (3)
amended and (5) added, p. 1797, 8 16, effective dJuly 1.

40-6-123. Standards of conduct. (1) Members and staff of the commission shall
conduct themselves in such a manner as to ensure fairness in the discharge of the duties of the
commission, to provide equitable treatment of the public, utilities, and other parties, to maintain
public confidence in the integrity of the commission's actions, and to prevent the appearance of
impropriety or of conflict of interest. The standards set forth in this section apply at al timesto
the commissioners, to their staff, including administrative law judges, and to parties under
contract with the commission for state business.

(2) The commissioners, staff who act in an advisory capacity to the commissioners, and
administrative law judges shall refrain from financial, business, and social dealings that
adversely affect their impartiality or interfere with the proper performance of their official
duties.

(3 Neither commissioners, staff members, parties under contract for state work, or
members of the immediate families of such persons shall request or accept any gift, bequest, or
loan from persons who appear before the commission; except that commissioners and staff
members may participate in meetings, conferences, or educational programs which are open to
other persons.

(49) Commissioners shall not lend the prestige of their office to advance the private
interests of others, nor shall they convey the impression that special influence can be brought to
bear upon them.

(5) Commissioners and presiding administrative law judges shall not own any stock,
securities, or other financial interest in any company regulated by the commission.

(6) Violation of this section by a commissioner shall be grounds for the immediate
removal of such commissioner by the governor.

Source: L. 93: Entire section added, p. 2066, § 23, effective July 1.
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40-6-124. Disqualification. (1) Commissioners and presiding administrative law judges
shall disqualify themselves in any proceeding in which their impartiality may reasonably be
guestioned, including, but not limited to, instances in which they:

(@) Have apersonal bias or prejudice concerning a party;,

(b) Have served as an attorney or other representative of any party concerning the matter
at issue, or were previously associated with an attorney who served, during such association, as
an attorney or other representative of any party concerning the matter at issue;

(c) Know that they or any member of their family, individualy or as a fiduciary, has a
financial interest in the subject matter at issue, is a party to the proceeding, or otherwise has any
interest that could be substantially affected by the outcome of the proceeding; or

(d) Have engaged in conduct which conflicts with their duty to avoid the appearance of
impropriety or of conflict of interest.

Source: L. 93: Entire section added, p. 2066, § 23, effective July 1.
ARTICLE 6.5
Office of Consumer Counsel

40-6.5-101. Definitions. Asused in this article, unless the context otherwise requires:

(1) "Agricultura consumer” means a public utility customer whose utility service is
classified as an agricultural user or an irrigation user pursuant to a utility tariff established by the
commission or a public utility customer who is seeking such tariff status.

(2) "Commission" means the public utilities commission created in article 2 of thistitle.

(3) "Public utility" means an electric utility or gas utility.

(4) "Residential consumer" means a public utility customer whose utility service is
limited to his residence.

(5 "Small business consumer” means a public utility customer whose utility service is
classified as a small business user or a small commercial user pursuant to a utility tariff
established by the commission or a public utility customer who is seeking such tariff status.

Source: L. 84: Entire article added, p. 1044, 8 1, effective July 1. L. 2015: (3) amended,
(SB 15-271), ch. 297, p. 1223, § 2, effective June 5.

40-6.5-102. Office of consumer counsel - creation - appointment - attorney general
to represent. (1) There is hereby created, as a division within the department of regulatory
agencies, the office of consumer counsel, the head of which shall be the consumer counsel, who
shall be appointed by the executive director of the department of regulatory agencies pursuant to
section 13 of article Xl of the state constitution.

(2) (@) The office of consumer counsel shall exercise its powers and perform its duties
and functions specified in this article under the department of regulatory agencies as if the same
were transferred to the department by a type 1 transfer, as such transfer is defined in the
"Administrative Organization Act of 1968", article 1 of title 24, C.R.S.

(b) Repeded.
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(3) (& The utility consumers board, which is hereby created, shall guide the policy of
the office of consumer counsel. The board shall exercise its powers and perform its duties and
functions specified in this article under the department of regulatory agencies and the executive
director of the department of regulatory agencies as if the same were transferred to the
department by atype 1 transfer, as such transfer is defined in the "Administrative Organization
Act of 1968", article 1 of title 24, C.R.S.

(b) The board consists of eleven members, seven of whom the governor shall appoint.
The governor shall appoint at least one member who is actively engaged in agriculture as a
business and at least two members who are owners of small businesses with one hundred or
fewer employees. In making appointments to the board, the governor shall ensure that the
membership of the board represents each of the seven congressional districts of the state and that
no more than four of the governor's appointments are affiliated with the same political party. The
president of the senate, the speaker of the house of representatives, the minority leader of the
senate, and the minority leader of the house of representatives shall each appoint one member of
the board. Members of the board shall be appointed for terms of four years. If a person has any
conflict of interest with the duties required of a member of the board, the person shall not be
appointed as a member of the board. The official who appointed a board member may remove
that board member for misconduct, incompetence, or neglect of duty. Board members serve
without compensation, but members who reside outside the counties of Denver, Jefferson,
Adams, Arapahoe, Boulder, Broomfield, and Douglas are entitled to reimbursement for
reasonable actual expenses to attend board meetings in Denver. The board shall meet at least six
times per year.

(c) It isthe duty of the board to represent the public interest of Colorado utility users
and, specifically, the interests of residential, agricultural, and small business users, by providing
general policy guidance and oversight for the office of consumer counsel and the consumer
counsel in the performance of their statutory duties and responsibilities as specified in this
article. The powers and duties of the board shall include, but not be limited to, the following:

(I) Providing general policy guidance to the office of consumer counsel regarding rule-
making matters, legislative projects, general activities, and priorities of the office;

(I Gathering data and information and formulating policy positions to advise the office
of consumer counsel in preparing analysis and testimony in legislative hearings on proposed
legislation affecting the interests of residential, small business, and agricultural utility users,

(1) Reviewing the performance of the office of consumer counsel annualy;

(IV) Conferring with the executive director of the department of regulatory agencies on
the hiring of the consumer counsel and consulting with such executive director on the annual
performance evaluation of the office of consumer counsel and the consumer counsel.

(4) Itisthe duty of the attorney general to advise the office of consumer counsel and the
board in all legal matters and to provide representation in proceedings in which the office of
consumer counsel participates.

Source: L. 84: Entire article added, p. 1045, 8 1, effective July 1. L. 93: Entire section
amended, p. 975, 8 4, effective July 1. L. 96: (3)(c)(Ill) amended, p. 1225, § 33, effective
August 7. L. 2015: (2)(b) repealed and (3)(a) and (3)(b) amended, (SB 15-271), ch. 297, p. 1224,
8§ 3, effective June 5.
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Cross references. For the legidative declaration contained in the 1996 act amending
subsection (3)(c)(I1), see section 1 of chapter 237, Session Laws of Colorado 1996.

40-6.5-103. Qualifications - conflict of interest. The consumer counsel shall have at
least five years of experience in consumer related utility issues or in the operation, management,
or regulation of utilities as either an attorney, an engineer, an economist, an accountant, a
financial anayst, or an administrator or any combination thereof. No person owning stocks or
bonds in a corporation subject in whole or in part to regulation by the commission or who has
any pecuniary interest in such corporation shall be appointed as consumer counsel.

Source: L. 84: Entire article added, p. 1045, 8 1, effective duly 1.

40-6.5-104. Representation by consumer counsel. (1) The consumer counsel shall
represent the public interest and, to the extent consistent therewith, the specific interests of
residential consumers, agricultural consumers, and small business consumers by appearing in
proceedings before the commission and appeals therefrom in matters which involve proposed
changes in a public utility's rates and charges, in matters involving rule-making which have an
impact on the charges, the provision of services, or the rates to consumers, and in matters which
involve certificates of public convenience and necessity for facilities employed in the provision
of utility service, the construction of which would have a material effect on the utility's rates and
charges.

(2) In exercising his discretion whether or not to appear in a proceeding, the consumer
counsel shall consider the importance and the extent of the public interest involved. In evaluating
the public interest, the consumer counsel shall give due consideration to the short- and long-term
impact of the proceedings upon various classes of consumers, so as not to jeopardize the interest
of one class in an action by another. If the consumer counsel determines that there may be
inconsistent interests among the various classes of the consumers he represents in a particular
matter, he may choose to represent one of the interests or to represent no interest. Nothing in this
section shall be construed to limit the right of any person, firm, or corporation to petition or
make complaint to the commission or otherwise intervene in proceedings or other matters before
the commission.

(3) The consumer counsel shall be served with notices of all proposed gas and electric
tariffs, and he or she shall be served with copies of all orders of the commission affecting the
charges of agricultural consumers, residential consumers, and small business consumers.

Source: L. 84: Entire article added, p. 1045, 8§ 1, effective July 1. L. 2015: (3) amended,
(SB 15-271), ch. 297, p. 1225, § 4, effective June 5.

40-6.5-105. Intervenorsother than the office of consumer counsel. (1) If the office of
consumer counsel intervenes and there are other intervenors in proceedings before the
commission, the determination of said commission with regard to the payment of expenses of
intervenors, other than the office of consumer counsel, and the amounts thereof shall be based on
the following considerations:

(@ Any reimbursements may be awarded only for expenses related to issues not
substantially addressed by the office of consumer counsel;
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(b) The testimony and participation of other intervenors must have addressed issues of
concern to the general body of users or consumers concerning, directly or indirectly, rates or
charges,

(c) The testimony and participation of other intervenors must have materially assisted
the commission in rendering its decision;

(d) The expenses of other intervenors must be reasonable in amount;

(e) Thetestimony and participation of other intervenors must be of significant quality;

(f) The participation of other intervenors must be active during the proceeding and not
merely an appearance for purposes of establishing legal standing; and

(9 The payment of expenses of other intervenors who are in direct competition with a
public utility involved in proceedings before the commission is prohibited.

(2) The commission shall promptly report the award of any intervenors expenses to the
executive director of the department of regulatory agencies.

Source: L. 84: Entire article added, p. 1045, § 1, effective July 1. L. 96: (2) amended, p.
1228, § 43, effective August 7.

Cross references. For the legisative declaration contained in the 1996 act amending
subsection (2), see section 1 of chapter 237, Session Laws of Colorado 1996.

40-6.5-106. Powersof consumer counsel. (1) The consumer counsel:

(@) May employ such attorneys, engineers, economists, accountants, or other employees
as may be necessary to carry out his duties and shall employ a maximum of sixteen full-time
employees or the equivalent thereof;

(b) Shal be granted, by the commission, leave to intervene in all cases where such
request is made in conformance with rules of the commission;

(c) May contract for the services of technically qualified persons to perform research and
to appear as expert witnesses before the commission, such persons to be paid from funds
appropriated for the use of the consumer counsel;

(d) May have accessto the files of the commission when conducting research.

(2) The consumer counsel may petition for, request, initiate, and appear and intervene as
a party in any proceeding before the commission concerning rate changes, rule-making, charges,
tariffs, modifications of service, and matters involving certificates of public convenience and
necessity. Notwithstanding any provision of this article to the contrary, the consumer counsel
shall not be a party to any individual complaint between a utility and an individual.

(2.5) The consumer counsel may petition for, request, initiate, or seek to intervene in any
proceeding before a federal agency which regulates utility rates or service, or federal court when
the matter before such agency or court will affect a rate, charge, tariff, or term of service for a
utility product or service for aresidential, small business, or agricultural utility consumer in the
state of Colorado. The phrase "federal agency which regulates utility rates or service" does not
include any federal lending agency.

(3) (& The consumer counsel and any member of his or her staff directly involved in a
specific adjudicatory proceeding before the commission shall refrain from ex parte
communications with members of the commission. The counsel or his or her staff shall have all
rights and be governed by the same ex parte rules as all other intervenors.
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(b) Asused in this subsection (3), an "adjudicatory proceeding” does not include a rule-
making proceeding or discussions on pending legislative proposals.

Source: L. 84: Entire article added, p. 1046, § 1, effective July 1. L. 92: (2.5) added, p.
2128, 8 1, effective April 10. L. 2008: (3) amended, p. 1797, 8 17, effective July 1.

40-6.5-107. Financing of office. At each regular session, the general assembly shall
determine the amounts to be expended by the office of consumer counsel for the direct and
indirect costs of administration in performing its duties and responsibilities required by this
article and shall appropriate to the office of consumer counsel from the public utilities
commission fixed utility fund created in section 40-2-114 the full amount so determined. No
general fund moneys shall be appropriated to the office of consumer counsel for the performance
of its duties and responsibilities under this article.

Source: L. 84: Entire article added, p. 1047, 8 1, effective duly 1.

40-6.5-108. Office of consumer counsel subject to termination. (1) Unless continued
by the general assembly:

() (Deleted by revision.)

(b) and (b.5) Repealed.

(c) The office of consumer counsel shall terminate on September 1, 2021.

(2) The provisions of section 24-34-104, C.R.S., concerning the termination schedule for
regulatory bodies of the state unless extended as provided in that section, are applicable to the
office of consumer counsel.

Source: L. 84: Entire article added, p. 1047, § 1, effective July 1. L. 88: Entire section
amended, p. 1353, § 1, effective April 14. L. 93: Entire section amended, p. 977, 8§ 5, effective
July 1. L. 98: (1) amended, p. 74, 8 1, effective July 1; (1) amended, p. 78, 8 1, effective July 1.
L. 2004: (1)(b) amended, p. 350, § 21, effective July 1. L. 2006: (1)(b) repealed and (1)(b.5)
added, p. 128, 88 2, 3, effective July 1; (1)(b) repealed and (1)(c) added, p. 24, 88 2, 3, effective
July 1. L. 2015: (1)(b.5) repeded and (1)(c) amended, (SB 15-271), ch. 297, p. 1225, § 5,
effective June 5. L. 2016: (2) amended, (SB 16-189), ch. 210, p. 797, § 117, effective June 6.

Editor's note: Amendments to subsection (1) by House Bill 98-1078 were harmonized
with House Bill 98-1074 resulting in the deletion of subsection (1)(a).

40-6.5-109. Consumer counsel report. (Repealed)

Source: L. 84: Entire article added, p. 1048, § 6, effective July 1. L. 93: Entire section
repealed, p. 1793, 8§ 90, effective June 6; entire section repeaed, pp. 977, 2068, 88 6, 24,
effective July 1.

ARTICLE 7

Enforcement - Penalties

Colorado Revised Statutes 2019 Page 141 of 322 Uncertified Printout



40-7-101. Enforcement of laws. It is the duty of the commission to see that the
constitution and statutes of this state affecting public utilities, and persons subject to article 10.1
or 10.5 of this title, the enforcement of which is not specifically vested in some other officer or
tribunal, are enforced and obeyed and that violations thereof are promptly prosecuted and
penalties due the state are recovered and collected, and to this end it may sue in the name of the
people of the state of Colorado. Upon the request of the commission, the attorney genera or the
district attorney acting for the proper county or city and county shall aid in any investigation,
hearing, or trial had under articles 1 to 7 of this title and institute and prosecute actions or
proceedings for the enforcement of the congtitution and statutes of this state affecting public
utilities and persons subject to article 10.1 or 10.5 of this title and for the punishment of all
violations thereof.

Source: L. 13: p. 503, §57. C.L. §2966. CSA: C. 137, 857. CRS53: § 115-7-1. C.R.S.
1963. § 115-7-1. L. 2011: Entire section amended, (HB 11-1198), ch. 127, p. 420, § 16,
effective August 10.

40-7-102. Liability for violations - punitive damages. (1) In case any public utility
does, causes to be done, or permits to be done any act, matter, or thing prohibited, forbidden, or
declared to be unlawful, or omits to do any act, matter, or thing required to be done, either by the
state constitution, any law of this state, or any order or decision of the commission, such public
utility shall be liable to the persons or corporations affected thereby for all loss, damage, or
injury caused thereby or resulting therefrom. If the court finds that the act or omission was
willful, the court, in addition to the actual damages, may award exemplary damages. An action
to recover such loss, damage, or injury may be brought in any court of competent jurisdiction by
any corporation or person.

(2) No recovery as provided in this section shall in any manner affect the recovery by the
state of the penalties provided in articles 1 to 7 of thistitle.

Source: L. 13: p. 503, 8§58. C.L. §2967. CSA: C. 137, § 58. CRS53: § 115-7-2. C.R.S.
1963: § 115-7-2.

40-7-103. Not to affect other rights - penalties cumulative. (1) The provisions of
articles 1 to 7 of this title shall not have the effect of releasing or waiving any right of action by
the state, the commission, or any person or corporation for any right, penalty, or forfeiture which
may have arisen or accrued under any law of this state.

(2) All penalties accruing under articles 1 to 7 of this title shall be cumulative of each
other, and a suit for the recovery of one penalty shall not be a bar to nor affect the recovery of
any other penalty or forfeiture nor be a bar to any criminal prosecution against any public utility,
or any officer, director, agent, or employee thereof, or any other corporation or person.

Source: L. 13: p. 503, §59. C.L. § 2968. CSA: C. 137, 8§59. CRS53: §115-7-3. C.R.S.
1963: § 115-7-3.

40-7-104. Actions to restrain violations. (1) Whenever the commission is of the
opinion that any public utility isfailing or omitting to do anything required of it by law or by any
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order, decision, rule, direction, or requirement of the commission or is doing anything or about
to do anything or permitting anything or about to permit anything to be done contrary to or in
violation of law or of any order, decision, rule, direction, or requirement of the commission, it
shall direct the attorney general to commence an action or proceeding in the district court in and
for the county or city and county in which the cause or some part thereof arose, or in which the
corporation or person complained of, if any, has its principal place of business, or in which the
person, if any, complained of, resides, in the name of the people of the state of Colorado, for the
purpose of having such violations or threatened violations stopped and prevented, either by
mandamus or injunction.

(2) The attorney general shall begin such action or proceeding by petition to such district
court, alleging the violation or threatened violation complained of, and praying for appropriate
relief by way of mandamus or injunction. It is the duty of the court to specify a time, not
exceeding twenty days after the service of the copy of the petition, within which the public
utility complained of must answer the petition, and in the meantime said public utility may be
restrained. In case of default in answer or after answer, the court shall immediately inquire into
the facts and circumstances of the case.

(3) Such corporations or persons as the court may deem necessary or proper to be joined
as parties, in order to make its judgment or order effective, may be joined as parties. The fina
judgment in any such action or proceeding shall either dismiss the action or proceeding or direct
that an order in the nature of mandamus or injunction issue or be made permanent as prayed for
in the petition or in such modified or other form as will afford appropriate relief. An appeal may
be taken to the supreme court from such final judgment in the same manner and with the same
effect, subject to the provisions of articles 1 to 7 of thistitle as appeals are taken from judgments
of the district court in other actions for mandamus or injunction.

Source: L. 13: p. 504, §60. C.L. §2969. CSA: C. 137, § 60. CRS53: § 115-7-4. C.R.S.
1963: § 115-7-4.

40-7-105. Violations - penalty - separate offenses. (1) Any public utility which
violates or fails to comply with any provision of the state constitution or of articles 1 to 7 of this
title or which fails, omits, or neglects to obey, observe, or comply with any order, decision,
decree, rule, direction, demand, or requirement of the commission or any part or provision
thereof, except an order for the payment of money, in a case in which a penalty has not been
provided for such public utility, is subject to a penalty of not more than two thousand dollars for
each offense.

(2) Every violation of the provisions of articles 1 to 7 of this title or of any order,
decision, decree, rule, direction, demand, or requirement of the commission or any part or
portion thereof, except an order for the payment of money, by any corporation or person is a
separate and distinct offense, and, in case of a continuing violation, each day's continuance
thereof shall be deemed a separate and distinct offense.

(3) In construing and enforcing the provisions of articles 1 to 7 of this title relating to
penalties, the act, omission, or failure of any officer, agent, or employee of any public utility,
acting within the scope of his official duties or employment, in every case shall be deemed the
act, omission, or failure of such public utility.
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Source: L. 13: p. 505, §61. C.L. § 2970. CSA: C. 137, 8§ 61. CRS53: §115-7-5. C.R.S.
1963: § 115-7-5.

40-7-106. Violations by agents - penalty. Every officer, agent, or employee of any
public utility who violates or fails to comply with or who procures, aids, or abets any violation
by any public utility of any provision of the constitution of this state or of articles 1 to 7 of this
title, or who fails to obey, observe, or comply with any order, decision, rule, direction, demand,
or requirement of the commission or any part or provision thereof, except an order for the
payment of money, or who procures, aids, or abets any public utility in its failure to obey,
observe, and comply with any such order, decision, rule, direction, demand, or requirement or
any part or provision thereof in a case in which a penalty has not been provided for such officer,
agent, or employee commits a class 2 misdemeanor and shall be punished as provided in section
18-1.3-501, C.R.S.

Source: L. 13: p. 505, §62. C.L. §2971. CSA: C. 137, 8§ 62. CRS53: § 115-7-6. C.R.S.
1963: § 115-7-6. L. 93: Entire section amended, p. 2068, 8 25, effective July 1. L. 2002: Entire
section amended, p. 1558, § 355, effective October 1.

Crossreferences. For the legislative declaration contained in the 2002 act amending this
section, see section 1 of chapter 318, Session Laws of Colorado 2002.

40-7-107. Violations by corporations not public utilities - penalty. Every corporation
other than a public utility which violates any provision of articles 1 to 7 of this title or which
fails to obey, observe, or comply with any order, decision, rule, direction, demand, or
requirement of the commission or any part or provision thereof, except an order for the payment
of money, in a case in which a penalty has not been provided for such corporation is subject to a
penalty of not more than two thousand dollars for each offense.

Source: L. 13: p. 506, §63. C.L. §2972. CSA: C. 137, § 63. CRS53: § 115-7-7. C.R.S.
1963: § 115-7-7.

40-7-108. Violations by individuals - penalty. Every person who, either individually or
acting as an officer, agent, or employee of a corporation other than a public utility, violates any
provision of articles 1 to 7 of thistitle or who fails to observe, obey, or comply with any order,
decision, rule, direction, demand, or requirement of the commission or any part or portion
thereof, or who procures, aids, or abets any such public utility in its violation of articles 1 to 7 of
this title or in its failure to obey, observe, or comply with any such order, decision, rule,
direction, demand, or requirement or any part or portion thereof in a case in which a penalty has
not been provided for such person commits a class 2 misdemeanor and shall be punished as
provided in section 18-1.3-501, C.R.S.

Source: L. 13: p. 506, §64. C.L. § 2973. CSA: C. 137, § 64. CRS53: §115-7-8. C.R.S.

1963: § 115-7-8. L. 93: Entire section amended, p. 2068, § 26, effective July 1. L. 2002: Entire
section amended, p. 1558, § 356, effective October 1.
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Crossreferences. For the legislative declaration contained in the 2002 act amending this
section, see section 1 of chapter 318, Session Laws of Colorado 2002.

40-7-109. Action to recover penalties - fines paid to general fund. Actions to recover
penalties under this title may be brought in the name of the people of the state of Colorado in the
district court in and for the county or city and county in which the cause or some part thereof
arose, or in which the corporation complained of, if any, has its principal place of business, or in
which the person, if any, complained of resides. Such action shall be commenced and prosecuted
to final judgment by the attorney general as directed by the commission. In any such action, all
penalties incurred up to the time of commencing the same may be sued for and recovered. In all
such actions, the procedure and rules of evidence shall be the same as in ordinary civil actions,
except as otherwise provided in this article. All fines and penalties recovered by the state in any
such action, together with the costs thereof, shall be paid into the state treasury. Any such action
may be compromised or discontinued on application of the commission upon such terms as the
court shall approve and order.

Source: L. 13: p. 506, §65. C.L. §2974. CSA: C. 137, 8 65. CRS53: § 115-7-9. C.R.S.
1963: § 115-7-9. L. 2008: Entire section amended, p. 1797, § 18, effective duly 1.

40-7-110. Commission to represent people - when.

(1) Repeded.

(2) The commission has the power to appear and represent the interests and welfare of
the people of the state of Colorado in all matters and proceedings involving any public utility or
carrier pending before any officer, department, board, commission, or court of the United States,
of any other state, or of this state and to intervene in, protest, resist, or advocate the granting or
denial of any petition, application, complaint, or other proceeding, to examine witnesses and
offer evidence in any proceeding affecting the people of this state or some portion thereof, as the
public interest, convenience, or necessity may appear, and to initiate or participate in judicial
proceedings involving the order or decision of any such officer, department, board, or
commission.

Source: L. 13: p. 507, § 66. C.L. § 2975. CSA: C. 137, § 66. L. 45 p. 534, § 10. CRS
53 § 115-7-10. C.R.S. 1963 § 115-7-10. L. 2008: (1) repealed, p. 1798, § 19, effective July 1.

40-7-111. Not to affect interstate or foreign commerce. None of the provisions of
articles 1 to 7 of thistitle, except when specifically so stated, shall apply or be construed to apply
to commerce with foreign nations or commerce among the several states, except insofar as the
same may be permitted under the provisions of the constitution of the United States and the acts
of congress.

Source: L. 13: p. 508, § 68. C.L. § 2976. CSA: C. 137, § 67. CRS 53: § 115-7-11.
C.R.S. 1963: § 115-7-11.

40-7-112. Applicability of civil penalties. (1) () A person who operates or offers to
operate as a motor carrier as defined in section 40-10.1-101; a motor carrier, motor private
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carrier, broker, freight forwarder, leasing company, or other person required to register under
section 40-10.5-102; or a transportation network company required to obtain a permit under
section 40-10.1-606 is subject to civil penalties as provided in this section and sections 40-7-113
to 40-7-116, in addition to any other sanctions that may be imposed pursuant to law.

(b) The commission shall transmit al penaltiesit collects to the state treasurer, who shall
credit them to the legal services offset fund created in section 40-7-118; except that the state
treasurer shall credit one-half of any civil penaty imposed upon a motor carrier of household
goods to the moving outreach fund created in section 40-10.1-509.

(2) Subsections (3) to (5) of this section and the civil penalties provided in section 40-7-
113 do not apply to persons transporting nuclear materials who commit violations of section 42-
20-406 (3), 42-20-407, or 42-20-505, C.R.S,, or to persons transporting hazardous materials who
commit violations of section 42-20-204, C.R.S.

(3 An owner or other person allowing a driver to operate a motor vehicle upon a
highway in violation of a statute or rule for which a civil penalty may be imposed under section
40-7-113 (1) is subject to the civil penalties provided in section 40-7-113 if he or she knows or
has reason to know that the driver is engaged in aviolation.

(4) An owner or other person who directs a driver to operate a motor vehicle upon a
highway in violation of a statute or rule for which a civil penalty may be imposed under section
40-7-113 (1) is subject to the civil penalties provided in section 40-7-113.

(5) Any civil penalty assessed against an owner or other person pursuant to subsection
(3) or (4) of this section is in addition to, and not in lieu of, any civil penalty against the actual
driver of the vehicle, and any such penalty may be assessed upon the initial violation by the
person.

Source: L. 89: Entire section added, p. 1540, 8 1, effective April 12. L. 93: (2) amended,
p. 1623, § 3, effective June 6. L. 94: (2) amended, p. 2570, § 94, effective January 1, 1995. L.
95: (1) amended, p. 1209, § 23, effective May 31. L. 98: (1) amended, p. 1058, § 5, effective
July 1. L. 2003: (1) amended, p. 2380, 8 3, effective August 6. L. 2005: (1) amended, p. 782, §
74, effective June 1. L. 2006: (1) amended, p. 1095, § 7, effective August 7. L. 2009: (1)
amended, (SB 09-292), ch. 369, p. 1982, 8§ 120, effective August 5. L. 2011: Entire section
amended, (HB 11-1198), ch. 127, p. 420, § 17, effective August 10. L. 2013: (1) amended, (SB
13-189), ch. 365, p. 2126, 8§ 1, effective June 5. L. 2014: (1)(a) amended, (SB 14-125), ch. 323,
p. 1408, § 2, effective June 5. L. 2017: (1)(b) amended, (SB 17-180), ch. 281, p. 1531, § 1,
effective August 9.

40-7-113. Civil penalties - fines. (1) In addition to any other penalty otherwise
authorized by law and except as otherwise provided in subsections (3) and (4) of this section,
any person who violates article 10.1 or 10.5 of this title 40 or any rule promulgated by the
commission pursuant to article 10.1 or 10.5, which article or rule is applicable to the person, may
be subject to fines as specified in the following paragraphs:

(8) Any person who fails to carry the insurance required by law may be assessed a civil
penalty of not more than eleven thousand dollars.

(b) Any person who violates section 40-10.1-201 (1), 40-10.1-202 (1)(a), 40-10.1-302
(D(@), 40-10.1-401 (1)(a), 40-10.1-502 (1)(a), or 40-10.1-702 (1)(a) may be assessed a civil
penalty of not more than one thousand one hundred dollars.
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(c) and (d) (Deleted by amendment, L. 2011, (HB 11-1198), ch. 127, p. 421, § 18,
effective August 10, 2011.)

(e) A person subject to section 40-10.1-111 who operates a motor vehicle without having
paid the annual identification fee for any motor vehicle operated as required by section 40-10.1-
111 may be assessed acivil penalty of not more than four hundred dollars.

(f) and (f.5) (Deleted by amendment, L. 2011, (HB 11-1198), ch. 127, p. 421, § 18,
effective August 10, 2011.)

(@) A person who violates any provision of article 10.1 or 10.5 of this title 40 not
enumerated in subsection (1)(a), (1)(b), or (1)(e) of this section, any rule promulgated by the
commission pursuant to this title 40, or any safety rule adopted by the department of public
safety relating to motor carriers as defined in section 40-10.1-101 may be assessed a civil
penalty of not more than one thousand one hundred dollars; except that any person who violates
a safety rule promulgated by the commission is subject to the civil penalties authorized pursuant
to 49 CFR 386, subpart G, and associated appendices to part 386, as the subpart existed on
January 1, 2017.

(h) (Deleted by amendment, L. 2011, (HB 11-1198), ch. 127, p. 421, § 18, effective
August 10, 2011.)

(2) The commission shall set the amount of the civil penalties to be assessed pursuant to
subsection (1) of this section in rules.

(3) If aperson is assessed a civil penalty for a violation referenced in subsection (1) of
this section occurring on a date within twenty-four months after a previous violation, the civil
penalty assessed for the second violation may be up to two times the amount specified by rule
for the violation.

(4) If a person violates subsection (1) of this section three times within twenty-four
months, the person may be assessed a civil penalty up to three times the amount specified by rule
for the third violation and for each subsequent violation.

(5) (& A person who failsto pay in full al civil penalties assessed by commission order
under this section, subject to article 4 of title 24, C.R.S., within thirty days after the due date
established by the order may have his or her vehicle registration cancelled by the department of
revenue as specified in section 42-3-120 (4), C.R.S. Registration of a vehicle owned by the
person for which the penalty was assessed may be denied until all penalties are paid or collected.
Upon written notice from the commission, the department of revenue shall cancel the
registration as specified in section 42-3-120 (4), C.R.S.

(b) This subsection (5) applies to all vehicles, regardless of when purchased, on or after
August 10, 2011.

Source: L. 89: Entire section added, p. 1540, 8 1, effective April 12. L. 93: (1) amended,
p. 2069, § 27, effective July 1. L. 95: IP(1) and (1)(f) amended, p. 1209, § 24, effective May 31.
L. 96: (1)(g) amended, p. 1549, § 8, effective July 1. L. 98: (1)(f) amended, p. 1058, § 6,
effective July 1. L. 2001: (1)(g) amended, p. 1281, § 61, effective June 5. L. 2003: 1P(1), (1)(a),
(D) (b), (1)(c), (1)(d), (1)(F), and (1)(g) amended, p. 1703, § 15, effective May 14; (1)(f.5) added
and (1)(g) amended, p. 2380, § 4, effective August 6. L. 2004: IP(1) amended, p. 1211, § 98,
effective August 4. L. 2006: IP(1), (1)(e), and (1)(g) amended and (1)(h) added, p. 1096, § 8,
effective August 7. L. 2009: (5) added, (HB 09-1230), ch. 232, p. 1067, § 4, effective August 5.
L. 2010: (1)(f) amended, (HB 10-1167), ch. 125, p. 415, § 2, effective April 15. L. 2011: Entire
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section amended, (HB 11-1198), ch. 127, p. 421, § 18, effective August 10. L. 2013: (5)(a)
amended, (SB 13-189), ch. 365, p. 2126, § 2, effective June 5. L. 2017: IP(1), (1)(g), (3), and (4)
amended, (SB 17-180), ch. 281, p. 1531, § 2, effective August 9. L. 2018: (1)(b) amended, (HB
18-1320), ch. 363, p. 2164, § 3, effective August 8.

Editor's note: Amendments to subsection (1)(g) by Senate Bill 03-225 and House Bill
03-1289 were harmoni zed.

40-7-113.5. Civil penalties applicable to public utilities - exclusion from rate base.
(1) (& In addition to any other penalty otherwise authorized by law and except as otherwise
provided in subsections (3), (4), and (5) of this section, a public utility furnishing electric, gas,
water, water and sewer, or telecommunications service that intentionally violates any provision
of articles 1 to 7 or 15 of this title or of any rule or order of the commission pursuant to such
articles, which provision is applicable to such utility, may be assessed a civil penalty of not more
than two thousand dollars; except that nothing in this subsection (1) shall be construed to
authorize the imposition of civil penalties upon:

() A cooperative electric association that has voted to exempt itself from regulation
pursuant to section 40-9.5-103;

(I1) A cooperative telephone association;

(1) A municipally owned utility; or

(IV) A nonprofit generation and transmission el ectric corporation or association.

(b) Civil penalties assessed pursuant to this section shall be paid and credited to the
genera fund, in addition to any other sanctions that may be imposed pursuant to law. The
amount of any such penalties paid shall not be an allowable expense for rate-making purposes.

(2) (8 The commission shall adopt rules specifying the particular violations, and the
amount of the civil penalties to be assessed for each violation, pursuant to subsection (1) of this
section.

(b) No public utility shall be assessed a civil penalty if the utility is already subject to an
existing reparation due to a commission order, commission rule, or statutory provision for the
same violation.

(3) If any public utility receives a second civil penalty assessment for a violation of the
same statute, rule, or order within one year after the first violation, the civil penalty assessed for
the second violation shall be no greater than twice the amount specified by rule for such
violation.

(4) If any public utility receives more than two civil penalty assessments for violation of
the same statute, rule, or order within one year, the civil penaty assessed for each such
subsequent violation shall be no greater than three times the amount specified by rule for such
violation.

(5) Notwithstanding any provision of this section to the contrary, the total amount of
civil penalties assessed against one public utility under this section shall not exceed the lesser of
the following:

(@) One hundred fifty thousand dollars in any six-month period; or

(b) In any twelve-month period, one percent of the utility's gross annual revenues from
services regulated by the commission, based on the most recent fiscal year for which final
revenue figures are available.
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Source: L. 2008: Entire section added, p. 1798, § 20, effective July 1.

40-7-114. Applicability of civil penalties to owners, employers, or other persons.
(Repealed)

Source: L. 89: Entire section added, p. 1541, 8§ 1, effective April 12. L. 93: (3) amended,
p. 2070, § 28, effective July 1. L. 2011: Entire section repealed, (HB 11-1198), ch. 127, p. 416, 8§
3, effective August 10.

40-7-115. Each day a separ ate offense. Each day in which a person violates any statute,
rule, or order of the commission for which a civil penaty may be imposed under section 40-7-
113 or 40-7-113.5 may constitute a separate offense.

Source: L. 89: Entire section added, p. 1542, § 1, effective April 12. L. 2008: Entire
section amended, p. 1799, § 21, effective July 1. L. 2011: Entire section amended, (HB 11-
1198), ch. 127, p. 423, § 19, effective August 10.

40-7-116. Enforcement of civil penalties against carriers. (1) (@) Investigative
personnel of the commission, Colorado state patrol officers, and port of entry officers as defined
in section 42-8-102 (3), C.R.S., have the authority to issue civil penalty assessments for the
violations enumerated in sections 40-7-112 and 40-7-113. When a person is cited for the
violation, the person operating the motor vehicle involved shall be given notice of the violation
in the form of a civil penalty assessment notice.

(b) The notice shall be tendered by the enforcement official, either in person or by
certified mail, or by personal service by a person authorized to serve process under rule 4(d) of
the Colorado rules of civil procedure, and shall contain:

() The name and address of the person cited for the violation;

(I1) A citation to the specific statute or rule alleged to have been violated;

(1) A brief description of the alleged violation, the date and approximate location of the
alleged violation, and the maximum penalty amounts prescribed for the violation;

(IV) The date of the notice;

(V) A place for the person to execute a signed acknowledgment of receipt of the civil
penalty assessment notice;

(V1) A place for the person to execute a signed acknowledgment of liability for the
violation; and

(VII) Such other information as may be required by law to constitute notice of a
complaint to appear for hearing if the prescribed penalty is not paid within ten days.

(c) A cited person shall execute the signed acknowledgment of receipt of the civil
penalty assessment notice. The acknowledgment of liability shall be executed at the time the
person cited pays the prescribed penalty. The person cited shall pay the civil penaty specified
for the violation involved at the office of the commission, either in person or by depositing the
payment postpaid in the United States mail within ten days after the issuance of the citation.

(d) (1) If the person cited does not pay the prescribed penalty within ten days after the
issuance of the notice, the civil penalty assessment notice constitutes a complaint to appear
before the commission. The person cited shall contact the commission on or before the time and
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date specified in the notice to set the complaint for a hearing on the merits in accordance with
section 40-6-109. If the person cited fails to contact the commission on or before the time and
date specified, the commission shall set the complaint for hearing.

(I1) At the hearing, the commission has the burden of demonstrating a violation by a
preponderance of the evidence.

(2) A civil penalty assessment notice shall not be considered defective so as to provide
cause for dismissal solely because of a defect in the content of such civil penalty assessment
notice. Any defect in the content of a civil penalty assessment notice issued as described in
subsection (1) of this section may be cured by a motion to amend the same filed with the
commission prior to hearing on the merits. No such amendment shall be permitted if substantial
rights of the person cited are prejudiced.

Source: L. 89: Entire section added, p. 1542, § 1, effective April 12. L. 93: Entire
section amended, p. 2070, § 29, effective July 1. L. 95: Entire section amended, p. 1210, § 25,
effective May 31. L. 2006: Entire section amended, p. 1099, § 15, effective August 7. L. 2011:
(1) amended, (HB 11-1198), ch. 127, p. 423, § 20, effective August 10. L. 2012: (1)(a) amended,
(HB 12-1019), ch. 135, p. 465, 8§ 6, effective July 1.

40-7-116.5. Enforcement of civil penalties against public utilities. (1) (a) The
director of the commission or his or her designee shall have the authority to issue civil penalty
assessments for the violations enumerated in section 40-7-113.5, subject to hearing before the
commission as set forth in this section. When a public utility is cited for a violation, the public
utility shall be given notice of the violation in the form of acivil penalty assessment notice.

(b) The notice shall be tendered by the director or his or her designee, either in person or
by certified mail, or by personal service by any person authorized to serve process under rule 4
(d) of the Colorado rules of civil procedure, and shall contain:

() The name and address of the person cited for the violation;

(I1) A citation to the specific statute or rule alleged to have been violated;

(I11) A brief description of the aleged violation;

(IV) The date and approximate location of the aleged violation;

(V) The maximum penalty amounts prescribed for the violation;

(V1) Thedate of the notice;

(VII) A place for the public utility to execute a signed acknowledgment of receipt of the
civil penalty assessment notice;

(V1) A place for the public utility to execute a signed acknowledgment of liability for
the violation; and

(IX) Any other information as may be required by law to constitute notice of a complaint
to appear for hearing if the prescribed penalty is not paid within ten days.

(c) Every cited public utility shall execute the signed acknowledgment of receipt of the
civil penalty assessment notice. The acknowledgment of liability shall be executed at the time
the public utility cited pays the prescribed penalty. The public utility cited shall pay the civil
penalty specified for the violation involved at the office of the commission, either in person or
by depositing the payment postpaid in the United States mail within ten days after the issuance
of the citation.
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(d) If the public utility cited does not pay the prescribed penalty within ten days after the
issuance of the notice, the civil penalty assessment notice shall constitute a complaint to appear
before the commission. The public utility cited shall contact the commission on or before the
time and date specified in the notice to set the complaint for a hearing on the merits in
accordance with section 40-6-109. If the public utility cited fails to contact the commission on or
before the time and date specified, the commission shall set the complaint for hearing. At the
hearing, the commission shall have the burden of demonstrating a violation by a preponderance
of the evidence.

(2) A civil penalty assessment notice shall not be considered defective so as to provide
cause for dismissal solely because of a defect in the content of the civil penalty assessment
notice. Any defect in the content of a civil penalty assessment notice issued as described in
subsection (1) of this section may be cured by a motion to amend the same filed with the
commission prior to hearing on the merits; except that no such amendment shall be permitted if
substantial rights of the public utility cited are prejudiced.

(3) Inthe case of an alleged continuing violation for which daily penalties would accrue
under section 40-7-115, the issuance of a civil penalty assessment notice shall toll the accrual of
daily penalties until the later to occur of the expiration of the ten-day period provided for
payment pursuant to subsection (1) of this section or, if the matter is set for hearing, upon the
conclusion of the proceedings through issuance of an order, dismissal of the complaint, or other
final agency action, including judicial review and appeal, if any.

(4) Nothing in this section shall be construed to authorize the assessment of a civil
penalty against an individual employee of apublic utility.

Source: L. 2008: Entire section added, p.1799, § 22, effective July 1.

40-7-117. Gas pipeline safety rules - civil penalty for violations - compromise - other
remedies. (1) Any person violating any rule adopted or order issued by the commission
pursuant to the authority granted in section 40-2-115 (1.5) shall be subject to a civil penalty not
to exceed one hundred thousand dollars per violation; except that, in the case of a group or series
of related violations, the aggregate amount of such penalties shall not exceed one million dollars.
Each day of a continuing violation shall constitute a separate violation.

(2) Any civil penalty authorized by this section may be compromised by the
commission. In determining the amount of the penalty or of the amount to be agreed upon in
compromise, the commission shall consider the gravity of the violation, the size of the business
of the violator, and the amount of effort expended by the violator in any attempts made in good
faith to remedy the violation or prevent future similar violations. The penaty or any lesser
amount agreed upon in compromise may be recovered by the commission in acivil action in any
court of competent jurisdiction.

(3) The remedy provided in this section is in addition to any other remedies available to
the commission under the constitution or laws of this state or of the United States.

Source: L. 93: Entire section added, p. 2071, § 30, effective July 1. L. 2003: (1)
amended, p. 1700, § 6, effective May 14.
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40-7-118. Legal services offset fund - creation - exemption from maximum reserve.
(1) (8 Thelegal services offset fund is hereby created in the state treasury. The fund consists of
the civil penalties that are collected and credited to the fund pursuant to section 40-7-112 (1)(b)
for violations of article 10.1 of this title 40 or commission rules promulgated pursuant to article
10.1 of this title 40. The money in the fund is continuously appropriated to the department of
regulatory agencies for use to offset the costs of legal representation of the staff of the
commission in proceedings before the commission concerning the enforcement of article 10.1 of
this title 40. The department of regulatory agencies shall use the money in the legal services
offset fund to support appropriations made to the department that are used for legal
representation of the staff of the commission in proceedings concerning the enforcement of
article 10.1 of thistitle 40.

(b) The money in the fund and any interest earned on money in the fund at the end of
any fiscal year remains in the fund and shall not be transferred to the general fund or any other
fund; except that, if the balance in the fund exceeds two hundred fifty thousand dollars, the state
treasurer shall transfer the money in excess of two hundred fifty thousand dollars to the genera
fund.

(2) In accordance with section 24-75-402 (2)(a) and for each fiscal year, the alternative
maximum reserve for the legal services offset fund is two hundred fifty thousand dollars.

Source: L. 2017: Entire section added, (SB 17-180), ch. 281, p. 1532, § 3, effective
August 9. L. 2019: (1)(a) amended, (SB 19-236), ch. 359, p. 3312, § 18, effective May 30.

Editor's note: Section 31 of chapter 359 (SB 19-236), Session Laws of Colorado 2019,
provides that the act changing this section applies to conduct, including power purchase
agreements entered into and utility rate-based property development, occurring on or after May
30, 2019.

ARTICLE 7.5
Civil Remedies Available to Utilities

40-7.5-101. Definitions. Asused in this article, unless the context otherwise requires:

(1) "Bypassing" means the act of attaching, connecting, or in any manner affixing any
wire, cord, socket, motor, pipe, or other instrument, device, or contrivance to the utility supply
system or any part thereof in such a manner as to transmit, supply, or use any utility service
without passing through an authorized meter or other device provided for measuring, registering,
determining, or limiting the amount of electricity, gas, or water consumed.

(2) "Customer" means the person responsible for payment for utility services for the
premises, and such term includes employees and agents of the customer.

(3) "Person" means any individual, firm, partnership, corporation, company, association,
joint-stock association, or other legal entity.

(4) "Tampering" means the act of damaging, altering, adjusting, or in any manner
interfering with or obstructing the action or operation of any meter or other device provided for
measuring, registering, determining, or limiting the amount of electricity, gas, or water
consumed.
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(5) "Unauthorized metering” means the act of removing, moving, installing, connecting,
reconnecting, or disconnecting any meter or metering device for utility service by a person other
than an authorized contractor, employee, or agent of such utility.

(6) "Utility" means any pipeline corporation, gas corporation, electrical corporation,
water corporation, irrigation system, cooperative association, nonprofit corporation, nonprofit
association, municipality, or person operating in whole or in part for the purpose of supplying
electricity, gas, steam, or water, or any combination thereof, to the public or to any person.

(7) "Utility service" means the provision of electricity, gas, steam, water, or any other
service or commodity furnished by the utility for compensation.

(8 "Utility supply system" includes all wires, conduits, pipes, cords, sockets, motors,
meters, instruments, and other devices whatsoever used by the utility for the purpose of
providing utility services.

Source: L. 83: Entire article added, p. 1564, 8 1, effective duly 1.

40-7.5-102. Civil action allowed. (1) A utility may bring a civil action for damages
against any person who commits, authorizes, solicits, aids, abets, or attempts any of the
following acts resulting in damages to the utility: Bypassing, tampering, or unauthorized
metering. In addition, a utility may bring a civil action for damages pursuant to this section
against any person who knowingly receives utility service through means of bypassing,
tampering, or unauthorized metering. An action brought pursuant to this section shall be
commenced within three years after the cause of action accrues.

(2) Inany civil action brought pursuant to this section, the utility shall be entitled, upon
proof of willful or intentiona bypassing, tampering, or unauthorized metering, to recover as
damages three times the amount of the actual damages, if any, plus all reasonable expenses and
costs incurred on account of the bypassing, tampering, or unauthorized metering, including, but
not limited to, costs and expenses for investigation, disconnection, reconnection, service calls,
employees and equipment, and expert witnesses; costs of the suit; and reasonabl e attorney fees.

Source: L. 83: Entire article added, p. 1565, 8§ 1, effective duly 1.

40-7.5-103. Presumptions. (1) There is a rebuttable presumption that a tenant or
occupant of any premises where bypassing, tampering, or unauthorized metering is proven to
exist caused or had knowledge of such bypassing, tampering, or unauthorized metering if the
tenant or occupant had controlled access to the part of the utility supply system on the premises
where the bypassing, tampering, or unauthorized metering is proven to exist and if said tenant or
occupant was responsible or partialy responsible for payment, either directly or indirectly, to the
utility or to any other person for utility services provided for the premises.

(2) There is a rebuttable presumption that a utility customer at any premises where
bypassing, tampering, or unauthorized metering is proven to exist caused or had knowledge of
such bypassing, tampering, or unauthorized metering if the customer had controlled access to the
part of the utility supply system on the premises where the bypassing, tampering, or
unauthorized metering is proven to exist.
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(3) The presumptions provided in this section shall only shift the burden of going
forward with evidence and shall in no event shift the burden of proof to the defendant in any
action brought pursuant to this article.

Source: L. 83: Entire article added, p. 1565, 8 1, effective duly 1.

40-7.5-104. Remedies cumulative. It is the purpose of this article to provide additional
remedies to avoid the wrongful use of the facilities of utilities, and nothing in this article shall
abridge or alter rights of action or remedies existing prior to July 1, 1983, or created on or after
said date.

Source: L. 83: Entire article added, p. 1566, 8§ 1, effective duly 1.
ARTICLE 8
Unclaimed Funds for Overcharges

40-8-101. Undistributed overcharges turned over to municipality. (1) Except as
provided in subsection (2) of this section, in all cases where there has been an overcharge by a
public utility for any commaodity or service on account of which rights to refunds have accrued
to any municipality or the inhabitants thereof by reason of services or commodities received
through the use of the streets of such municipality, with or without a franchise, and a refund of
the amount overcharged has been directed by any court or other authorized governmental
tribunal, and a part of such refund has not been made because of inability to find the persons
entitled thereto within the time limit fixed by such court or tribunal, the court or tribuna shall
direct that any such undistributed balance shall be turned over to the municipality.

(2) For gas, eectric, and steam utilities, the public utilities commission may order that
al or part of the undistributed balance of arefund be paid by the utility in an equitable manner to
the general body of utility customers and the public utilities commission may order a gas or
electric utility to pay up to ninety percent of the undistributed balance of a refund into the fund
established by the Colorado commission on low income energy assistance pursuant to section
40-8.5-104.

Source: L. 47: p. 704, 8 1. CSA: C. 137, § 69. CRS 53: § 115-8-1. C.R.S. 1963: § 115-
8-1. L. 69: p. 954, § 52. L. 90: Entire section amended, p. 1760, § 2, effective May 31. L. 92:
(2) amended, p. 2137, 8 1, effective May 27.

40-8-102. Undistributed balance to county commissioners - when. Subject to the
provisions of section 40-8-101, in all cases where rights to refunds from a similar overcharge
have accrued to the inhabitants of any county, outside of a municipality therein, the undistributed
balance shall be turned over to the county commissioners of such county.

Source: L. 47: p. 704, 8 2. CSA: C. 137, 8 70. CRS 53: § 115-8-2. C.R.S. 1963: § 115-
8-2. L. 90: Entire section amended, p. 1761, 8 3, effective May 31.
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40-8-103. Due and payable by escheat. The payment to such municipality or county, as
set forth in sections 40-8-101 and 40-8-102, shall become due and payable by escheat, where not
otherwise due and payable by operation of law.

Source: L. 47: p. 704, 8 3. CSA: C. 137, 8 71. CRS 53: § 115-8-3. C.R.S. 1963: § 115
8-3.

40-8-104. Municipality or county liable for three years. The municipality or county
receiving such moneys shall be liable therefor for three years from the date when received and
shall pay them out to any person entitled thereto proving his claim through court action or in any
other method satisfactory to the municipality or county. At the end of such period, the fund shall
become the property of the municipality or county.

Source: L. 47: p. 704, 8 4. CSA: C. 137, § 72. CRS 53: § 115-8-4. C.R.S. 1963: § 115-
8-4.

40-8-105. Authority of commission unaffected. Except as provided in section 40-8-101
(2), nothing in this article shall affect the authority of the public utilities commission, as
otherwise provided by law, to determine the manner in which overcharges by a public utility
shall be returned to the customers of that utility.

Source: L. 90: Entire section added, p. 1761, 8 4, effective May 31.
ARTICLE 85
Unclaimed Utility Deposits

40-8.5-101. Legidative declaration. In enacting this article, the general assembly finds
and declares that there is a need to make distributions of moneys to provide aid and assistance to
the indigent, the elderly, and persons with disabilities, who do not otherwise have the financia
resources to meet their heating and other energy needs. The general assembly further finds and
declares that the low-income energy assistance program of the department of human servicesis
the most appropriate entity to determine those most in need of such aid and assistance.
Therefore, this article shall authorize the commission on low-income energy assistance to
establish a fund from which to collect and distribute moneys to accomplish the goals set forth in
this section. The moneys for such fund shall be based in part on unclaimed utility deposits.

Source: L. 90: Entire article added, p. 1758, § 1, effective May 31. L. 93: Entire section
amended, p. 1671, 8 90, effective July 1. L. 94: Entire section amended, p. 2719, 8§ 304, effective
July 1.

Crossreferences. For the legislative declaration contained in the 1994 act amending this
section, see section 1 of chapter 345, Session Laws of Colorado 1994.
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40-8.5-102. Applicability. This article shall apply to any electric or gas utility, as
defined by section 40-8.5-103; except that this article shall apply only to those cooperative
electric associations, as defined by section 40-9.5-102, which notify the commission that they
elect to come under this article.

Source: L. 90: Entire article added, p. 1758, 8 1, effective May 31.

40-8.5-103. Definitions. Asused in this article, unless the context otherwise requires:

(1) "Commission” means the legislative commission on low income energy assistance,
established in section 40-8.5-103.5.

(2) "Deposit" means moneys deposited by a subscriber with a utility to secure payment
for services or any other amount which is paid in advance for electric or gas utility servicesto be
furnished.

(3) "Electric utility" means every electrical corporation operating for the purpose of
supplying €electricity to the public for domestic, mechanical, or public uses and includes every
public utility supplying electricity; except that this definition includes only those cooperative
el ectric associations which notify the commission that they elect to come under this article.

(4) "Gas utility" means every gas corporation operating for the purpose of supplying gas
to the public for domestic, mechanical, or public uses and includes every public utility supplying
gas.

(5) (@ "Unclaimed moneys' means.

(I) Deposits, including any interest thereon, less any lawful deductions or amounts owed
to a utility, that the utility has been directed to return to the subscriber by an administrative or
judicial order or that is due the subscriber through the utility's security or construction deposit
policy and that remains unclaimed by the subscriber for more than two years,

(1) Moneys which shall be deemed unclaimed and presumed abandoned when left with
the utility for more than two years after termination of the services for which the deposit or
advance was made or for more than two years after the deposit becomes payable and the utility
has made reasonable efforts to locate the owner of the unclaimed moneys or distribution is
attempted pursuant to a final order of an administrative agency or judicia body having
jurisdiction to establish the terms and conditions of such deposit or advance.

(b) This term shall not include credits to existing subscribers through cost-adjustment
mechanisms, and this term shall not include unclaimed patronage capital held by cooperative
electric associations.

Source: L. 90: Entire article added, p. 1758, 8 1, effective May 31.

40-8.5-103.5. Commission created - duties. (1) There is hereby created the legidative
commission on low-income energy assistance. The commission shall be composed of eleven
members to be appointed by the governor, each to serve a term of two years; except that the
governor shall select seven of the initially appointed membersto serve for one-year terms. Of the
eleven members, five members shall be from private sector energy-related enterprises, one
member shall be the director of the low-income energy assistance program in the state
department of human services, one member shall be from the Colorado office of energy
conservation, two members shall be consumers who are low-income energy assistance
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recipients, and two members shall be from the genera public. Any interim appointment
necessary to fill a vacancy which has occurred by any reason other than expiration of term shall
be for the remainder of the term of the individual member whose office has become vacant.

(2) The governor may remove any commission member for cause, which shall include
but need not be limited to misconduct, incompetence, or neglect of duty.

(3) Any commission member shall be immune from liability in any civil action brought
against such member for acts occurring while acting in the capacity of a commission member if
such member was acting in good faith, made reasonable efforts to obtain the facts of the matter
as to which action was taken, and acted in the reasonable belief that the action taken was
warranted by the facts.

(4) (3 No later than December 15, 2008, the commission shall make recommendations
to the governor, the speaker of the house of representatives, and the president of the senate
regarding any necessary legidlative changes to improve the effectiveness and efficiency of the
state's low-income energy assistance services provided pursuant to article 8.7 of this title and
section 26-1-109, C.R.S. With assistance and consultation from representatives from two
counties chosen by the executive director, or his or her designee, of Colorado counties,
incorporated, or its successor organization, the commission shall assess the strengths and
weaknesses of the current service delivery systems within the state and shall review effective
service delivery systems and models of other states that may be appropriate for utilization in this
state. The commission's recommendations shall build upon the positive aspects of the current
service delivery system, including, but not limited to, the effective and efficient management of
current funding to maximize assistance to the state's low-income population, infrastructure that
is aready in place to efficiently distribute benefits to eligible clients in a timely manner, and
coordination already established between energy conservation measures and direct assistance.
The commission’'s recommendations shall include, but shall not be limited to:

() How best to target the state's low-income energy assistance resources toward the
identified needs;

(I How best to coordinate public and private energy assistance activities with the
objective of minimizing the financial burden of energy costs for the state's most needy;

(111) How best to streamline administrative processes; and

(IV) Suggested changes to state statutes, rules, or policies related to low-income energy
consumersin the state.

(b) The commission may seek and receive public and private funding to assist in the
conduct of the assessment and review required by paragraph (a) of this subsection (4), including
but not limited to assistance from the existing resources of the department of human services
created in section 24-1-120, C.R.S., the Colorado energy office created in section 24-38.5-101,
C.R.S., and energy outreach Colorado, a Colorado nonprofit corporation, as described in section
40-8.7-103 (4).

Source: L. 90: Entire article added, p. 1759, § 1, effective May 31. L. 93: (1) amended,
p. 2071, § 31, effective July 1. L. 94: (1) amended, p. 2719, § 305, effective July 1. L. 2008: (4)
added, p. 1333, 8§ 5, effective May 27. L. 2012: (4)(b) amended, (HB 12-1315), ch. 224, p. 981,
851, effective July 1.
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Cross references. For the legidlative declaration contained in the 1994 act amending
subsection (1), see section 1 of chapter 345, Session Laws of Colorado 1994.

40-8.5-104. Commencement of program - establishment of system for distribution
of moneys to eligible recipients. The commission shall establish a fund through a nonprofit
corporation established for the purpose of collecting and distributing moneys to eligible
recipients, who shall be designated by the administrator of the low-income energy assistance
program in the department of human services, for use in the payment of electric and gas utility
bills for services received.

Source: L. 90: Entire article added, p. 1760, 8§ 1, effective May 31. L. 93: Entire section
amended, p. 2071, § 32, effective July 1. L. 94: Entire section amended, p. 2720, § 306, effective
July 1.

Crossreferences. For the legislative declaration contained in the 1994 act amending this
section, see section 1 of chapter 345, Session Laws of Colorado 1994.

40-8.5-105. Eligibility. The department of human services shall promulgate rules and
regulations establishing the criteria for eligibility for recipients of assistance pursuant to this
article, which criteria shall be based in part on household size and income and the energy costs
of the household residence for the preceding year.

Source: L. 90: Entire article added, p. 1760, 8§ 1, effective May 31. L. 94: Entire section
amended, p. 2720, § 307, effective duly 1.

Crossreferences: For the legislative declaration contained in the 1994 act amending this
section, see section 1 of chapter 345, Session Laws of Colorado 1994.

40-8.5-106. Unclaimed deposits. Unclaimed deposits shall be paid by the eectric and
gas utilitiesinto the fund designated by the commission pursuant to section 40-8.5-104.

Source: L. 90: Entire article added, p. 1760, § 1, effective May 31. L. 93: Entire section
amended, p. 2072, § 33, effective duly 1.

40-8.5-107. Disbursement of moneys. The nonprofit corporation designated by the
commission pursuant to section 40-8.5-104 shall disburse moneys to the state department of
human services to make energy assistance payments on behalf of or to persons determined by the
department to be eligible for such assistance in accordance with section 40-8.5-105.

Source: L. 90: Entire article added, p. 1760, § 1, effective May 31. L. 91: Entire section

amended, p. 1901, § 2, effective July 1. L. 94: Entire section amended, p. 2720, § 308, effective
July 1.

Crossreferences. For the legidlative declaration contained in the 1994 act amending this
section, see section 1 of chapter 345, Session Laws of Colorado 1994.
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ARTICLE 8.7
Low-income Energy Assistance

40-8.7-101. Short title. This article shall be known and may be cited as the "Low-
income Energy Assistance Act".

Source: L. 2005: Entire article added, p. 478, 8 1, effective May 5.

40-8.7-102.  Legidative declaration. (1) The general assembly hereby finds,
determines, and declares that, in order to serve the best interests of the citizens of Colorado and,
in particular, to aid low-income citizens of Colorado, there is a need for an energy assistance
program to collect an optional low-income energy assistance contribution from utility customers
in Colorado.

(2) The general assembly further finds that the most efficient way to support such a
program is for gas and electric utilities to provide the opportunity for each utility customer to
contribute an optional amount on the customer's billing statement for low-income energy
assistance that will be displayed monthly on the utility bill until the customer indicates otherwise
and that the moneys collected shall be most economically and equitably disbursed through a
system in which the contributions collected by electric utilities and gas utilities are transmitted to
energy outreach Colorado.

Source: L. 2005: Entire article added, p. 478, § 1, effective May 5.

40-8.7-103. Definitions. Asused in this article, unless the context otherwise requires:

(1) "Alternative energy assistance program" means a program operated by a municipally
owned eectric and gas utility or cooperative electric association that is not part of the energy
assistance program established pursuant to this article.

(2) "Customer" means the named holder of an individually metered account upon which
charges for electricity or gas are paid to a utility. "Customer” shall not include a customer that
receives electricity or gas for the sole purpose of reselling the electricity or gas to others.

(3) "Energy assistance program” or "program” means the low-income energy assistance
program created by section 40-8.7-104 and designed to provide financial assistance, residential
energy efficiency, and energy conservation assistance.

(4) "Organization" means energy outreach Colorado, a Colorado nonprofit corporation,
formerly known as the Colorado energy assistance foundation.

(5) "Remittance device" means the section of a customer's utility billing statement that is
returned to the utility company for payment.

(6) "Utility" means a corporation, association, partnership, cooperative electric
association, or municipally owned entity that provides retail electric service or retail gas service
to customersin Colorado. "Utility" does not mean a propane company.

Source: L. 2005: Entire article added, p. 479, 8§ 1, effective May 5. L. 2006: (1)
amended, p. 1509, § 61, effective June 1.
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40-8.7-104. Energy assistance program - creation - energy assistance charge - rules.
(1) Thereis hereby created the low-income energy assistance program to collect and disburse an
optional energy assistance contribution in Colorado in accordance with this article.

(2) Except as otherwise provided in this article, every utility doing business in Colorado
shall participate in the energy assistance program and shall provide the opportunity for utility
customers to make an optional energy assistance contribution on the monthly remittance device
on their utility billing statement beginning September 1, 2006. Each utility shall provide the
opportunity for customers to donate the optional energy assistance contribution as provided in
section 40-8.7-105 (2).

(3) Any reasonable costs that a utility incurs in connection with the program, including
the initial costs of setting up the collection mechanism and reformatting its billing systems to
solicit the optional contribution, shall be reimbursed from the moneys collected by the program,
and this amount shall be approved for each utility by the public utilities commission. The
reimbursed amounts shall be transmitted to the utilities before the remaining moneys are
distributed to the organization.

Source: L. 2005: Entire article added, p. 479, § 1, effective May 5.

40-8.7-105. Customer opt-in provision. (1) The public utilities commission shall
determine the mechanism for an opt-in provision whereby the energy assistance contributions
described in section 40-8.7-104 will be collected from those customers who give notice of their
intent to participate in the energy assistance program.

(2) Each utility shall solicit voluntary donations through a check-off mechanism
displayed on the monthly remittance device. Recommended check-off categories of five dollars,
ten dollars, twenty dollars, and "other amount” shall be displayed.

(3) Once acustomer voluntarily opts into the program, the appropriate contribution shall
be assessed on a monthly basis until the customer notifies the utility of his or her desire to
remove the contribution. Each utility shall establish procedures to notify customers about their
ability to cancel any voluntary contribution.

(4) Once the utility customer opts into the program, the energy assistance contribution
shall appear as a separate line item and shall be identified in the billing statement as a
contribution. The line item shall identify the optional low-income contribution, state the amount
of the optional contribution, and be included in the total amount due.

(5 In accordance with article 4 of title 24 C.R.S., on or before November 1, 2005, the
public utilities commission shall initiate at least one rule-making proceeding to accomplish the
following:

() Establish a program whereby customers will be solicited to contribute a flat amount
on the monthly remittance device on the utility billing statement;

(b) Encourage each utility to provide notification, where feasible, to customers
participating in the program about the customer's ability to continue to contribute when the
customer changes his or her address within the service territory;,

(c) Require the utility to make additional efforts to inform utility customers about the
program to ensure that adequate notice of the opt-in provision isgiven to all customers,

(d) In addition to notification on the monthly remittance device on the billing statement,
require each utility to notify its customers about the opt-in provision prior to September 1, 2006,
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and require each utility to provide clear, periodic notice of the opt-in provision at least twice per
year through bill inserts, in a statement on the bill or envelope, or in other utility communication
pieces or through an alternative method approved by the commission. The costs of the insert and
any other notification efforts will be considered in the utility's cost of service.

(e) Require each utility to consider the most cost-effective method possible when
implementing the program; and

(f) Ensure that there is a mechanism for customers who make electronic payments to the
utility to remove the optional charge from their monthly payments.

Source: L. 2005: Entire article added, p. 480, 8§ 1, effective May 5.

40-8.7-106. Municipally owned gas, electric, and gas and electric utilities and
cooper ative electric associations. (1) If a municipally owned gas, electric, or gas and electric
utility or a cooperative electric association operates an aternative energy assistance program to
support its low-income customers with their home energy needs, then the governing body of the
municipaly owned gas, electric, or gas and electric utility or cooperative electric association
may self-certify its alternative energy assistance program and, upon self-certification, shall have
no obligations under this article. The municipally owned utility or cooperative electric
association shall submit a statement to the organization that such utility or cooperative electric
association has an alternative energy assistance program. In order for such utility or cooperative
electric association to self-certify, such alternative energy assistance program shall meet the
following criteria

(@ The amount and method for funding of the program shall be determined by the
governing body.

(b) Program moneys shall be collected and distributed in a manner and under eligibility
criteria determined by the governing body for the purpose of residential energy assistance to
customers who are challenged with paying energy bills for financial reasons, including to seniors
on fixed incomes, individuals with disabilities, and low-income individuals.

(2) If the governing body of a municipally owned gas, electric, or gas and electric utility
or a cooperative electric association determines that the service area of such utility or
cooperative has a limited number of people who qualify for energy assistance, such utility or
cooperative e ectric association may be exempt from the obligations of thisarticle.

(3) If amunicipally owned gas, electric, or gas and electric utility or cooperative electric
association has not self-certified an aternative energy assistance program pursuant to subsection
(1) of this section or has not exempted itself pursuant to subsection (2) of this section, such
utility or cooperative electric association shall collect an optional energy assistance charge from
its customers as provided in section 40-8.7-104 (1) and (2) or pursuant to a procedure approved
by the governing municipal utility or cooperative, which procedure shall be designed to notify all
customers at least twice each year of the option to contribute by means of a monthly energy
assistance charge and shall provide a convenient means for customers to exercise that option. In
such circumstances, the governing body of such utility or cooperative shall determine the
disposition and delivery of the optional energy assistance charge that it collects on the following
basis:

(@) The governing body may elect to deliver the optional charge that it collects to the
organization for distribution in accordance with this article.
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(b) If the governing body does not make such election pursuant to paragraph (a) of this
subsection (3), the energy assistance moneys collected shall be distributed under eligibility
criteria determined by the governing body for the purpose set forth in paragraph (b) of
subsection (1) of this section.

(4) A municipally owned gas, electric, or gas and electric utility or cooperative electric
association may provide funding for energy assistance to the organization by using a source of
funding other than the optional customer contribution on each bill. If the amount of such
assistance approximates the amount reasonably expected to be collected from an optional charge
on customer bills, amunicipal utility or cooperative need not certify its own program pursuant to
subsection (1) of this section and need not collect an optional energy assistance charge but shall
be entitled to participate in the organization's program.

(5 Any reasonable costs that a municipally owned gas, electric, or gas and electric
utility or cooperative electric association incurs in connection with the program, including the
initial costs of setting up the collection mechanism, may be reimbursed at the discretion of the
governing body from the energy assistance moneys collected.

Source: L. 2005: Entire article added, p. 481, § 1, effective May 5.

40-8.7-107. Disposition of moneys. (1) Each gas and electric utility shall transfer the
moneys from the energy assistance contributions collected under this article to the organization
on the following schedule:

(@) For the moneys collected during the period of January 1 to March 31 of each year,
the utility shall transfer the collected moneys to the organization before May 1 of such year;

(b) For the moneys collected during the period of April 1 to June 30 of each year, the
utility shall transfer the collected moneys to the organization before August 1 of such year;

(c) For moneys collected during the period of July 1 to September 30 of each year, the
utility shall transfer the collected moneys to the organization before November 1 of such year;
and

(d) For moneys collected during the period of October 1 to December 31 of each year,
the utility shall transfer the collected moneys to the organization before February 1 of the next
year.

(2) Each utility shall provide the organization with a summary of how the moneys
collected were generated, including the number of customers participating in the program.

(3 The organization shall pay the public utilities commission from the moneys
transferred to the organization pursuant to subsection (1) of this section for any administrative
costs incurred pursuant to this article.

Source: L. 2005: Entire article added, p. 482, 8 1, effective May 5.

40-8.7-108. Energy outreach Colorado - administration of the energy assistance
charge. (1) The organization shall hold and administer all moneys collected pursuant to this
article delivered to it by the utilities pursuant to section 40-8.7-107 in a separately identifiable
account, which shall be restricted to the purposes set forth in this article. The organization shall
maintain its books and records pertaining to the energy assistance contributions in accordance
with generally accepted accounting principles and, in addition, shall maintain records adequate
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to identify the moneys collected by each utility. If the organization commingles the moneys
collected and delivered with other assets of the organization for investment purposes, the
organization shall maintain accurate accounts of the investment moneys and shall credit or
charge a pro rata portion of al investment earnings, gains, or losses to the account that holds the
energy assistance charges.

(2) The organization shall use the energy assistance contribution to provide low-income
energy assistance and to improve energy efficiency. The financia assistance moneys shall be
paid to each utility as vendor payments. The moneys shall not be used for propane, gas, or
electric assistance for customers whose propane, gas, electric, or gas and electric companies or
cooperative electric associations do not participate in the program. The organization may use up
to five percent of the moneys collected for administration of the energy assistance program in
accordance with generally accepted accounting principles.

(3) The organization shall, on an annual basis, develop a budget for the energy assistance
program to determine the alocation of the energy assistance contributions collected under this
article.

Source: L. 2005: Entire article added, p. 483, § 1, effective May 5.

40-8.7-109. L ow-income energy assistance program - eigibility. (1) The organization
shall provide energy assistance to individuals and organizations in Colorado. Individuals eligible
for low-income energy assistance shall be current or prospective utility customers who:

(@) Are certified by the department of human services as qualified to receive financia
assistance payments,

(b) Arecitizens or legal residents of the United States and residents of Colorado; and

(c) Have a monthly household gross income at or below one hundred eighty-five percent
of the federal poverty line.

(2) The department of human services shall periodically recertify an individua's
eligibility to receive low-income energy assistance.

(3 In providing low-income energy assistance, the organization shal give priority to
househol ds where one or more persons are recipients of:

(& Anold age pension as set forth in section 26-2-111 (2), C.R.S;;

(b) Aid to the needy disabled as set forth in section 26-2-111 (4), C.R.S;;

(c) Aidtotheblind as set forth in section 26-2-111 (5), C.R.S,;

(d) Supplemental social security disability benefits under 42 U.S.C. sec. 1396 et seq.; or

(e) Colorado works program assistance as set forth in section 26-2-706.6, C.R.S.

Source: L. 2005: Entire article added, p. 483, 8 1, effective May 5. L. 2008: Entire
section amended, p. 1801, 8 23, effective July 1; (3)(e) amended, p. 1978, § 27, effective January
1, 2009. L. 2010: (1)(c) amended, (HB 10-1422), ch. 419, p. 2124, 8§ 183, effective August 11.

Editor's note: Subsection (1)(e), amended by Senate Bill 08-177, was renumbered as
subsection (3)(e) and harmonized with House Bill 08-1227, effective January 1, 2009.

40-8.7-110. Reports. (1) The organization shall submit a written report to the general
assembly, the legidlative audit committee, and the office of the state auditor on or before March
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31 of each year, beginning in 2007, that covers the immediately preceding calendar year. The
report shall include:

(& Anitemized account of moneys received by the organization from each utility;

(b) The amount of moneys distributed, the type of assistance provided, the geographic
area of the state served, and an itemization of the programs through which the moneys are
expended;

(c) The number of low-income households served, by utility and by type of assistance
provided;

(d) An audited financial statement from the organization; and

(e) A summary of how the moneys collected were generated, including the number of
customers participating in the program.

(1.5) To the extent applicable, the organization shall include in the report the
information required by paragraphs (b) and (c) of subsection (1) of this section for moneys
received from the Colorado energy office pursuant to section 40-8.7-112 (2)(a).

(2) Thereport shall be made available to the public for review.

Source: L. 2005: Entire article added, p. 484, 8 1, effective May 5. L. 2006: (1.5) added,
p. 6, 8 2, effective February 3. L. 2008: (1.5) amended, p. 1874, § 15, effective June 2. L. 2012:
(1.5) amended, (HB 12-1315), ch. 224, p. 981, § 52, effective July 1.

40-8.7-111. Jurisdiction of the public utilities commission. Nothing in this article shall
be construed to expand or alter the jurisdiction of the public utilities commission.

Source: L. 2005: Entire article added, p. 484, 8 1, effective May 5.

40-8.7-112. Department of human services low-income energy assistance fund -
creation - energy outreach Colorado low-income energy assistance fund - creation -
Colorado ener gy office low-income ener gy assistance fund - creation - definitions. (1) There
is hereby created in the state treasury the department of human services low-income energy
assistance fund, which shall be administered by the department of human services and shall
consist of all moneys transferred by the treasurer as specified in section 39-29-109.3 (2)(f),
C.R.S. All moneys in the fund are continuously appropriated to the department of human
services for the purpose of increasing available funds under the low-income energy assistance
program specified in section 26-1-109, C.R.S. All moneys in the fund at the end of each fiscal
year shall be retained in the fund and shall not revert to the general fund or any other fund.

(2) (a) There is hereby created in the state treasury the energy outreach Colorado low-
income energy assistance fund, which shall be administered by the Colorado energy office and
shall consist of all moneys transferred by the state treasurer as specified in section 39-29-109.3
(2)(f), C.R.S. All moneys in the fund are continuously appropriated to the Colorado energy
office for distribution to the organization to be used for the purposes set forth in this subsection
(2). All moneys in the fund at the end of each fiscal year shall be retained in the fund and shall
not revert to the general fund or any other fund.

(b) The organization shall use moneys it receives from the Colorado energy office
pursuant to paragraph (@) of this subsection (2) to provide direct bill payment assistance to low-
income households when the department of human services is not accepting client applications
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for the program specified in section 26-1-109, C.R.S. Bill payments shall be paid to each utility
as vendor payments. The organization may use up to five percent of the moneys for
administration of the direct bill payment assistance in accordance with generally accepted
accounting principles.

(c) The organization shall hold and administer all moneys it receives from the Colorado
energy office pursuant to paragraph (@) of this subsection (2) in a separately identifiable account,
the use of which shall be restricted to the purposes set forth in paragraph (b) of this subsection
(2). The organization shall maintain its books and records pertaining to any moneys received
from the Colorado energy office in accordance with generally accepted accounting principles. If
the organization commingles the moneys with other assets of the organization for investment
purposes, the organization shall maintain accurate accounts of the investment moneys and shall
credit or charge a pro rata portion of all investment earnings, gains, or losses to the account that
holds the moneys received from the Colorado energy office pursuant to paragraph (a) of this
subsection (2).

(d) The organization shall develop an annua budget for the direct bill payment
assistance program to determine the allocation of the moneys received from the Colorado energy
office pursuant to paragraph (a) of this subsection (2).

(e) The organization shall include information related to any moneys received from the
Colorado energy office pursuant to paragraph (a) of this subsection (2) in the report it prepares
pursuant to section 40-8.7-110.

(3) (@) There is hereby created in the state treasury the Colorado energy office low-
income energy assistance fund, which shall be administered by the Colorado energy office and
shall consist of al moneys transferred by the treasurer as specified in section 39-29-109.3 (2)(f),
C.R.S,, al moneys transferred to the fund, all moneys received as a result of contracts entered
into by the Colorado energy office for the office’s program to improve the home energy
efficiency of low-income households, and all moneys received by the Colorado energy office
from gifts, grants, and donations for the office's program to improve the home energy efficiency
of low-income households. All moneys in the fund are continuously appropriated to the
Colorado energy office to be used for the purposes set forth in this subsection (3). All moneysin
the fund at the end of each fiscal year shall be retained in the fund and shall not revert to the
general fund or any other fund.

(b) The Colorado energy office shall use moneys it receives pursuant to paragraph (a) of
this subsection (3) for a program to provide home energy efficiency improvements for low-
income households, which shall include any of the following services:

() Providing low-cost and cost-effective energy efficiency measures and energy
education to low-income householdsin generdl,

(I Retrofitting households with low-cost and cost-effective energy efficiency measures
through the state weatherization assistance program;

(111) Providing heating system and other appliance replacement;

(IV) Providing cost-effective renewable energy measures,

(V) Supplementing the funding for any energy efficiency measures or services offered to
low-income households through electric or gas utility energy efficiency or renewable energy
programs; or

(V1) Paying a portion of the cost for energy efficiency upgrades to new housing built for
low-income families.
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(c) Households €eligible for the home energy efficiency program described in paragraph
(b) of this subsection (3) shall be at or below one hundred percent of the area median income
guidelines adjusted for family size based on the most recently published area median income
limits established by the United States department of housing and urban development.

(d) In carrying out the program to improve the home energy efficiency of low-income
households, the Colorado energy office shall:

(I) Serve as many low-income households throughout the state as possible;

(1) Achieve the maximum lifetime energy savings per dollar expended;

(1) Use competitive bidding procedures to hire contractors; and

(IV) Whenever feasible, contract with Colorado accredited youth corps to provide labor.

(e) The Colorado energy office may use up to five percent of the moneys transferred
pursuant to paragraph (a) of this subsection (3) for planning, overseeing, and evaluating the
program to improve the home energy efficiency of low-income households. The Colorado
energy office shall not hire additional state employees using moneys transferred pursuant to
paragraph (@) of this subsection (3) to implement the program but may contract with nonprofit
organizations, for-profit organizations, and governmental entities as is necessary to carry out the
program.

(f) For any fiscal year in which moneys are expended as part of the program to improve
the home energy efficiency of low-income households, the Colorado energy office shall prepare
and submit to the general assembly an annual report that specifies:

(1) How the moneys were expended;

(I1) The number of households served,

(1) The expected energy savings and other nonenergy benefits; and

(IV) Recommendations for any future programs of this nature.

(g) If the governor's energy office, as it existed prior to July 1, 2012, cannot use al of
the moneys it receives for the state fiscal year commencing July 1, 2008, pursuant to paragraph
(@) of this subsection (3) for the program described in paragraph (b) of this subsection (3), at the
end of the fiscal year the state treasurer shall transfer the moneys that the governor's energy
office cannot use to the clean energy fund created in section 24-75-1201 (1), C.R.S,, as said fund
existed prior to July 1, 2012.

(4) For purposes of this section, unless the context otherwise requires:

(@ "Colorado accredited youth corps’ means a youth corps organization that is
accredited by the Colorado youth corps association or the national association of service and
conservation corps, or any successor organization.

(a5) "Colorado energy office" means the Colorado energy office created in section 24-
38.5-101, C.R.S.

(b) "Cost-effective" means energy efficiency measures whose monetary benefits exceed
costs over the lifetime of the measures.

(c) "Energy efficiency measures’ means measures that reduce consumption of fossil
fuels or electricity.

(d) Repeded.

Source: L. 2008: Entire section added, p. 1868, 8 4, effective June 2; (3)(c) amended, p.
1337, 8§ 12, effective May 27. L. 2009: (1) amended, (SB 09-279), ch. 367, p. 1932, § 24,
effective June 1. L. 2010: (1)(c) added, (HB 10-1319), ch. 28, p. 104, § 2, effective March 18. L.

Colorado Revised Statutes 2019 Page 166 of 322 Uncertified Printout



2011: (1)(d) and (1)(e) added, (SB 11-226), ch. 190, p. 735, § 9, effective May 19. L. 2012: (2),
3)(@), IP)(b), IP3)(d), (3)(e), IP(3)(f), and (3)(g) amended, (4)(a5) added, and (4)(d)
repealed, (HB 12-1315), ch. 224, p. 981, § 53, effective July 1. L. 2015: (1) amended, (SB 15-
264), ch. 259, p. 968, § 92, effective August 5.

Editor's note: The referencesto § 26-1-109 in this section apply to the state department
of human services accepting funds on behalf of the state for any state plan not specifically
identified, such as low-income energy assistance, relating to public assistance and welfare
activities.

ARTICLE9
Carriers Generally

40-9-101. Application of sections. Sections 40-9-101 to 40-9-110 apply to any common
carrier engaged in the transportation of passengers or property by railroad from one point within
the state to any other point within the state. These sections do not apply to the ownership or
operation of street transportation public utilities conducted solely as common carriers in the
transportation of passengers.

Source: L. 07: p. 531, 81. R.S. 08: §5445. L. 10: p. 45, 8 1. C.L. § 2978. CSA: C. 29,
8 1. CRS53: §115-12-1. C.R.S. 1963: § 115-12-1. L. 69: p. 963, 8 73. L. 2019: Entire section
amended, (HB 19-1034), ch. 45, p. 152, 8§ 1, effective July 1.

Cross references. For lien of common carrier on goods and baggage, see 8 38-20-105;
for motor vehicle carriers, see article 10 of title 40; for railroads, see article 20 of title 40.

40-9-102. Definitions. As used in sections 40-9-101 to 40-9-105, unless the context
otherwise requires:

(1) "Common carriers' also includes express companies, private freight car lines, and
pipe lines.

(2) "Railroad" includes all bridges used or operated in connection with any railroad; al
the roads in use by any corporation operating a railroad, whether owned or operated under a
contract, agreement, or lease; all switches, spurs, tracks, and terminal facilities of every kind
used or necessary in transportation of persons or property; al freight depots, yards, and grounds
used or necessary in the transportation of persons or property; and al freight depots, yards, and
grounds, used or necessary in the transportation or delivery of any of said property.

(3) "Transportation” includes all cars, and all other vehicles and instrumentalities and
facilities of a shipment or carriage, irrespective of ownership or of any contract, express or
implied, for the use thereof, and all service in connection with the receipt, delivery, elevation,
and transfer in transit, ventilation, refrigeration or icing, demurrage, storing, or handling of
property transported. It is the duty of every common carrier, subject to the provisions of sections
40-9-101 to 40-9-105, to provide such transportation upon reasonable request therefor, and to
establish through routes and just and reasonable rates applicable thereto, and to provide a
sufficient number of cars and a reasonable time schedule for trains.
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Source: L. 07: p. 532,82. R.S. 08: §5446. L. 10: p. 46, § 2. C.L. § 2979. CSA: C. 29,
§2. CRS53: §115-12-2. C.R.S. 1963: § 115-12-2.

40-9-103. Liability for damages. (1) In case any common carrier subject to the
provisions of sections 40-9-101 to 40-9-105 does, causes, or permits any act, matter, or thing
prohibited or declared to be unlawful in said sections or omits any act, matter, or thing required
to be done in said sections such common carrier shall be liable to the person injured thereby for
the full amount of damages sustained in consequence of any violation of the provisions of
sections 40-9-101 to 40-9-105.

(2) Every common carrier receiving property for transportation between points within
this state shall issue areceipt or a bill of lading therefor and shall be liable to the lawful holder
thereof for al loss, damage, or injury to such property caused by it or by any common carrier to
which such property may be delivered or over whose lines such property may pass. No contract,
receipt, rule, or regulation shall exempt such common carrier from any liability imposed in this
section, but the carrier shall not be responsible for any greater sum than the value as fixed in the
contract, receipt, or bill of lading where such valuation is stated. Nothing in this section shall
deprive any holder of such receipt or bill of lading of any remedy or right of action which he has
under existing law. The common carrier issuing such receipt or bill of lading shall be entitled to
recover from the common carrier on whose lines the loss, damage, or injury has been sustained
the amount of such loss, damage, or injury as it may be required to pay to the owners of such
property, as may be evidenced by any receipt, judgment, or transcript thereof.

(3) Notwithstanding subsection (2) of this section, a rail carrier may establish rates for
the transportation of property under which the liability of the carrier for such property is limited
to a value established by a written declaration of the shipper or by a written agreement between
the shipper and the rail carrier, and such carrier may provide in such written declaration or
agreement for specified amounts to be deducted from any claim against the rail carrier for loss or
damage to the property or for delay in the transportation of such property.

Source: L. 07: p. 534, § 8. R.S. 08: § 5452. L. 10: p. 49, § 8. C.L. § 2985. CSA: C. 29,
§8. CRS53; §115-12-3. C.R.S. 1963 § 115-12-3. L. 84: (3) added, p. 1043, § 8, effective July
1.

40-9-104. Violation - penalty. Any common carrier subject to the provisions of sections
40-9-101 to 40-9-105, or, whenever such common carrier is a corporation, any director or officer
thereof or any receiver, trustee, lessee, agent, or person acting for or employed by such
corporation, or any shipper, consignee, or applicant for cars who aone or with any other
corporation, company, person, or party willfully does or causes to be done or willfully suffers or
permits to be done any act, matter, or thing prohibited by sections 40-9-101 to 40-9-105 or
declared to be unlawful or who aids or abets therein, or willfully omits or fails to do any act,
matter, or thing required to be done in said sections, or aids or abets any such omission or
failure, or is guilty of any infraction of said sections, or aids or abets therein, or fails or refuses
or neglects to obey any order of the commission made under the provisions of said sections is
guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of not less
than one hundred dollars nor more than one thousand dollars for each offense.
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Source: L. 07: p.535,89. R.S. 08: §5453. L. 10: p. 50, § 9. C.L. § 2986. CSA: C. 29,
§9. CRS53: §115-12-4. C.R.S. 1963: § 115-12-4.

40-9-105. Diligence in transporting - penalty for failure. (1) It is the duty of every
common carrier to transport all shipments between points in this state with the utmost diligence
and to move perishable products toward their destination continuously without unnecessary
delays or longer stops than regular stops at stations or stops for icing or watering and at a
minimum speed of not less than ten miles per hour; but excessive storms, unavoidable accidents,
or damage to roadbeds which delay such shipments beyond the power of the common carrier to
immediately overcome shall exempt such common carrier from compliance with the minimum
speed limit, until such storms subside or such damage can be expeditiously repaired.

(2) For failure of any common carrier to receive and transport such shipments with the
utmost diligence, such common carrier issuing the receipt or bill of lading therefor shall pay to
the owner, consignee, or other interested party whose interests may appear, such actual damages
as the owner, consignee, or other interested party may sustain, and the same may be sued for and
be recovered in any court of competent jurisdiction in the district in which the plaintiff resides.

Source: L. 07: p. 544, § 26. R.S. 08: §5470. L. 10: p. 62, 8 25. C.L. § 2996. CSA: C.
29, 819. CRS53: §115-12-5. C.R.S. 1963: § 115-12-5.

40-9-106. Transportation of livestock - not less than ten miles per hour. Every
common carrier in this state must transport livestock from the initial point of shipment in this
state to the point of destination in this state at an average rate of speed of not less than ten miles
an hour and within such time, from the hour of loading at the initial point to the hour of arrival at
the destination, that the point of destination shall be reached in not more than one-tenth as many
hours as there were miles required to be traveled in the transportation of such shipment; except
only that necessary stops of reasonable duration for feeding purposes, when required by the
length of the journey, or necessary and imperative delays caused only by an act of God or
inevitable accident shall not be computed in determining such minimum requirements as to
Speed.

Source: L. 21: p. 163,8 1. C.L. § 2997. CSA: C. 29, § 20. CRS53: § 115-12-6. C.R.S.
1963: § 115-12-6.

40-9-107. Damages for failure to comply. For falure of any common carrier to
transport any such shipment within the time required by section 40-9-106, the common carrier
issuing the receipt or bill of lading shall pay to the owner, consignee, or other interested party
whose interest may appear such actual damages as the owner, consignee, or other interested
party may sustain, together with exemplary damages in a sum of not less than one hundred
dollars nor more than one thousand dollars, to be fixed by the jury or by the court if the causeis
tried without a jury, and such actual and exemplary damages may be sued for and recovered in
any court of competent jurisdiction in the district in which the plaintiff resides.

Source: L. 21: p. 163, 8 2. C.L. § 2998. CSA: C. 29, § 21. CRS53: § 115-12-7. C.R.S.
1963: § 115-12-7.
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40-9-108. Accidents - notice - investigation. (1) Every railroad, whenever an accident
attended by bodily injury or loss of human life occurs in this state on its line of road or on its
ground or in its yards, shall give immediate written notice thereof to the public utilities
commission. In the event of any such accident, the commission, if it deems the public interest to
require it, shall cause a suitable investigation to be made forthwith and shall give written notice
thereof to the person and railroad primarily interested.

(2) The expense of such investigation shall be certified by a mgjority of the commission
and shall be audited and paid by the state in the same manner as other expenses are audited and
paid. The commission is empowered to make and enforce such rules as, in its judgment, will
tend to prevent accidents in the operation of the railroads of this state.

Source: L. 07: p. 544, 8 27. R.S. 08: §5471. L. 10: p. 63,8 26. C.L. § 2999. CSA: C.
29, 8§22. CRS53: §115-12-8. C.R.S. 1963: § 115-12-8. L. 69: p. 963, § 74.

Cross references. For employer's duty to keep a record of injuries received by
employees as well as the duty to report those injuries to the division of labor, see § 8-43-101.

40-9-109. Transportation of service animals accompanying individuals with
disabilities. When an individual with a disability is accompanied by a service animal or an
animal that is being trained as a service animal, as defined in section 24-34-301, C.R.S,, for such
individual with a disability, neither the individual with a disability nor the service animal shall
be denied the facilities of any common carrier, nor shall the individual with a disability be
denied the immediate custody of the service animal while riding upon a common carrier. The
provisions of this section aso apply to atrainer of a service animal, as defined in section 24-34-
301, C.R.S, for use by a qualified individual with a disability, unless the service animal presents
an imminent danger to the public health or safety. The individual with a disability or the trainer
of the service animal shall be liable for any damage done to the premises or facilities of the
common carrier by the service animal. An animal being individually trained for the purpose of
aiding an individual with a disability shall be visibly and prominently identified as a service
animal in training.

Source: L. 41: p. 343, 8 1. CSA: C. 29, § 21(1). CRS 53: § 115-12-9. C.R.S. 1963: §
115-12-9. L. 86: Entire section amended, p. 935, § 2, effective March 20. L. 89: Entire section
amended, p. 1045, § 2, effective April 19. L. 2001: Entire section amended, p. 1282, § 62,
effective June 5. L. 2014: Entire section amended, (SB 14-118), ch. 250, p. 987, § 25, effective
August 6.

40-9-110. Railroad freight transport - number of crew membersrequired - penalty
- legidative declaration - definitions. (1) The general assembly hereby finds, determines, and
declares that it is in the public interest to require that a common carrier engaged in the
transportation of freight by railroad have multiple crew members aboard a railroad train or light
engine in order to help ensure the public safety of citizens of this state and the safety of the
state's waterways and natural environment.

(2) A railroad train or light engine operated in connection with carrying freight must
have at |east two crew members aboard while the railroad train or light engine is moving.
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(3) Subsection (2) of this section does not apply to:

(@) Helper service;

(b) Trains that are used primarily for the purpose of transporting people from one
location to another or are used for tourism purposes such as scenic, historic, or excursion rides;

(c) A locomotive or group of locomotives that are traveling no more than thirty miles per
hour outside of arail yard and are attached only to a caboosg;

(d) Hostler service; and

(e) The movement of atrain for the purpose of loading or unloading freight so long as
the train is moving no more than ten miles per hour.

(4) A person who willfully violates subsection (2) of this section is guilty of a
misdemeanor and, upon conviction thereof, shall be punished by afine of:

(& Not less than two hundred fifty dollars nor more than one thousand dollars for afirst
offense;

(b) Not less than one thousand dollars nor more than five thousand dollars for a second
offense committed within three years; or

(c) Not less than five thousand dollars nor more than ten thousand dollars for a third or
subsequent offense committed within three years.

(5) Asusedin thissection:

@ () "Crew member" means an employee of the common carrier involved in the
operation of arailroad train or light engine.

(I "Crew member" does not include a hostler service or utility employee or contractor
of the carrier.

(b) () "Helper service" means the use of a locomotive or a group of locomotives to
assist another train that is experiencing mechanical failure or lacks the power to traverse difficult
terrain.

(I1) "Helper service" includes the travel to or from a location where the assistance is
provided.

(c) "Hostler service" means the movement of locomotives that are not attached to rall
carswithin arail yard.

Source: L. 2019: Entire section added, (HB 19-1034), ch. 45, p. 152, 8 2, effective July

ARTICLE 95
Cooperative Electric Associations
PART 1
GENERALLY
40-9.5-101. Legidative declaration. The general assembly hereby finds and declares
that cooperative electric associations which are owned by the member-consumers they serve are
regulated by the member-consumers themselves acting through an elected governing body. It is

further declared that the regulation by the public utilities commission under the "Public Utilities
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Law", articles 1 to 7 of thistitle, may be duplicative of the self-regulation by the association and
may be neither necessary nor cost-effective. It is therefore the purpose of this part 1 to determine
the necessity of regulation by the public utilities commission by allowing cooperative electric
associations to exempt themselves from regulation by the public utilities commission.

Source: L. 83: Entire article added, p. 1567, 8 1, effective July 1. L. 86: Entire section
amended, p. 1162, § 3, effective May 27.

40-9.5-102. Definitions. For the purposes of this part 1, "cooperative electric
association” includes a nonprofit electric corporation or association but does not include
nonprofit generation and transmission electric corporations or associations.

Source: L. 83: Entire article added, p. 1567, 8 1, effective July 1. L. 86: Entire section
amended, p. 1162, § 4, effective May 27.

40-9.5-103. Exemption from " Public Utilities Law" . Except as otherwise provided in
this part 1, the provisions of the "Public Utilities Law", articles 1 to 7 of thistitle, shall not apply
to cooperative electric associations which have, by an affirmative vote of the members and
consumers pursuant to section 40-9.5-104, voted to exempt themselves from such provisions and
to be subject to the provisions of this part 1. The period of exemption shall begin on the date the
election results are filed with the public utilities commission.

Source: L. 83: Entire article added, p. 1567, § 1, effective July 1. L. 86: Entire section
amended, p. 1162, 8 5, effective May 27.

40-9.5-104. Procedurefor exemption - election. (1) (a) The board of directors of each
cooperative electric association may, at its option, submit the question of its exemption from the
"Public Utilities Law", articles 1 to 7 of thistitle, to its members and its consumers. Approval by
amajority of those voting in the election shall be required for such exemption.

(b) The board of directors of the cooperative electric association shall be responsible for
mailing the ballots to all members and consumers of the association, for counting the returned
ballots, and for determining the result of the election and shall also be responsible for insuring
that the election is not held in a dishonest, corrupt, or fraudulent manner. The ballot shall contain
the following language:

"Shall ...... (name of the cooperative electric association) be exempt from regulation by
the public utilities commission of the state of Colorado?

()Yes ()No"

() The ballot must be postmarked or returned in an envelope accompanying the ballot
with return postage paid within thirty days after it was mailed to the member or consumer.

(d) The results of the election held pursuant to this subsection (1) shall be certified by
the secretary of the board of directors of the cooperative electric association no later than sixty
days after the ballots are mailed to the members and consumers, and said secretary shall file the
results with the director of the public utilities commission.
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(2) Upon an affirmative vote of the members and consumers of the cooperative electric
association on the question of exempting said association, the association shall be exempt from
the "Public Utilities Law", articles 1 to 7 of this title, beginning on the date the election results
are filed with the public utilities commission.

Source: L. 83: Entire article added, p. 1568, 8§ 1, effective July 1. L. 85: (1)(a) amended,
p. 1299, § 1, effective May 31. L. 2003: (1)(d) amended, p. 1707, 8§ 23, effective May 14.

40-9.5-105. Certificate of public convenience and necessity. (1) A certificate of
public convenience and necessity issued by the public utilities commission prior to July 1, 1983,
assigning specific service territories to a cooperative electric association shall remain in full
force and effect and shall be subject to such rights and limitations as other certificates of public
convenience and necessity held by other electric public utilities subject to regulation of the
public utilities commission.

(2) After giving simultaneous notice by certified mail to other electric public utilities
serving areas adjacent to an unserved, uncertificated territory and to the public utilities
commission of its intent to extend service, a cooperative electric association shall have the right
to extend service into such unserved, uncertificated territory unless the public utilities
commission receives a complaint concerning such extension. Such complaint must be received
by the commission no later than thirty days following the commission's receipt of the notice of
extension. Upon the filing of a complaint, the commission shall determine whether to issue a
certificate of public convenience and necessity authorizing such extension.

(3) Whenever the public utilities commission, after a hearing upon complaint, finds that
an electric public utility, including a cooperative electric association, is unwilling or unable to
serve an existing or newly developing load within its certificated territory and that the public
convenience and necessity requires a change, said commission may, in its discretion, delete from
the certificate of said public utility or association that portion of said territory which the public
utility or association is unwilling or unable to serve and incorporate said territory into the
certificated territory of another electric public utility, including another cooperative electric
association, upon such terms as are just and reasonable, having due regard to due process of law
and to all the rights of the respective parties and to public convenience and necessity.

(4) Upon complaint filed by an electric public utility, including a cooperative electric
association, the public utilities commission shall determine whether any construction or
extension made or proposed to be made by another such public utility or association will
interfere with or duplicate the line, plant, system, or service of the complainant, in which event
the public utilities commission may make such order prohibiting such construction or extension
or prescribing the terms and conditions thereof as to it may seem just and reasonable.

(5) The provisions of articles 6 and 7 of this title shall apply to any proceeding of the
public utilities commission required by this section.

(6) Except as otherwise provided in this part 1, the enactment of this part 1 shall neither
enlarge nor diminish the rights and obligations of electric public utilities, including cooperative
electric associations, under certificates of public convenience and necessity issued by the public
utilities commission. Nothing in this part 1 shall enlarge or diminish the respective rights and
obligations of electric public utilities, including cooperative electric associations, or
municipalities under franchise or other contractual agreements.

Colorado Revised Statutes 2019 Page 173 of 322 Uncertified Printout



Source: L. 83: Entire article added, p. 1568, § 1, effective July 1. L. 85: (2) amended, p.
1301, § 3, effective April 5. L. 86: (6) amended, p. 1162, § 6, effective May 27.

40-9.5-106. Prohibited acts. (1) No cooperative electric association shall make a
change in any rate charged for electric service or in any rule or regulation in connection
therewith unless such association shall provide public notice of such proposed change at least
thirty days prior to the day the proposed change is to take effect.

(2) No cooperative electric association, as to rates, charges, service, or facilities or asto
any other matter, shall make or grant any preference or advantage to any corporation or person
or subject any corporation or person to any prejudice or disadvantage. No cooperative electric
association shall establish or maintain any unreasonable difference as to rates, charges, service,
or facilities or as to any other matter, either between localities or between any class of service.
Notwithstanding section 40-6-108 (1)(b), any complaint arising out of this subsection (2) signed
by one or more customers of such association shall be resolved by the public utilities
commission in accordance with the hearing and enforcement procedures established in articles 6
and 7 of this title. A cooperative electric association may approve any reasonable rate, charge,
service, classification, or facility that establishes a graduated rate for increased energy
consumption, for energy conservation and energy efficiency purposes, by residential customers
that is revenue-neutral for the class, where revenue includes margins, expenses, riders, or
charges as approved by the cooperative electric association. The implementation of such rate,
charge, service, classification, or facility by a cooperative electric association shall not be
deemed to subject any person or corporation to any prejudice, disadvantage, or undue
discrimination. In adopting such rate, a cooperative electric association shall give due
consideration to the impact of such rates on low-income customers. A cooperative electric
association may utilize a community energy fund as contemplated by section 40-2-127 for
energy efficiency, energy conservation, weatherization, and renewable energy purposes. A
cooperative electric association shall not apply such rate to consumers that have single meters
that record energy consumption for combined residential and agricultural uses.

(3) No rates, charges, rules, or regulations of a cooperative electric association shall be
unjust or unreasonable. Any complaint under this subsection (3) shall be resolved by the public
utilities commission in accordance with the hearing and enforcement procedures established in
articles 6 and 7 of this title if the complaint alleging a violation is signed by the mayor, the
president or chairman of the board of trustees, or a mgjority of the council, commission, or other
legidative body of an affected county, city and county, city, or town, an affected public utility,
or any one or more affected entities constituting a separate rate class of the association or is
signed by not less than twenty-five customers or prospective customers of such association.

Source: L. 83: Entire article added, p. 1569, 8§ 1, effective July 1. L. 2009: (2) amended,
(SB 09-039), ch. 175, p. 777, 8 2, effective August 5.

40-9.5-107. Duties of cooperative electric associations. (1) Cooperative electric
associations shall provide reasonably continuous and adequate electric utility service to all
members and consumers within their certificated service areas.

(2) Cooperative electric associations shall provide and maintain reasonably adequate
facilities for the provision of electric utility service within their certificated service areas.
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(3) All cooperative electric associations shall cooperate with each other and with other
electric utilities in avoiding unnecessary construction of facilities and cooperate in the joint use
of facilitiesfor generation, transmission, and distribution of electric energy.

(4) Cooperative electric associations shall construct and maintain their facilities in a
careful and safe fashion so as to minimize hazards to either persons or property.

(5) Cooperative electric associations shall continue to file with the public utilities
commission those items required by sections 40-2-111, 40-3-110, and 40-5-106 (2) and shall
comply with section 40-2-124 (3) and (4). The records and accounts of cooperative electric
associations shall be kept in accordance with procedures established by the commission pursuant
to section 40-4-111.

(6) If a cooperative electric association has an immediate shutoff policy, such
association shall have provisions for an immediate appeal of such policy to the board of
directors.

(7) The board of directors of a cooperative electric association shall adopt all necessary
rules and regulations to comply with the provisions of this part 1.

(8 Any conflict arising out of this section shall be resolved by the public utilities
commission in accordance with the hearing procedures established in article 6 of thistitle.

Source: L. 83: Entire article added, p. 1570, § 1, effective July 1. L. 86: (7) amended, p.
1162, § 7, effective May 27; (5) amended, p. 1223, § 38, effective May 30. L. 2005: (5)
amended, p. 239, § 3, effective August 8.

40-9.5-108. Public meetings. (1) All meetings of a cooperative electric association are
declared to be open meetings and open to the members, consumers, and news media at all times;
but such association, by a two-thirds affirmative vote of the board members present, may go into
executive session for consideration of documents or testimony given in confidence, but such
association shall not make final policy decisions or adopt or approve any resolution, rule,
regulation, or formal action, any contract, or any action calling for the payment of money at any
session which is closed to the members, consumers, and news media.

(2) (&) Before the board of directors convenes in executive session, the board shall
announce the general topic of the executive session.

(b) At every regular meeting of the board of directors, members of the association shall
be given an opportunity to address the board on any matter concerning the policies and business
of the association. The board may place reasonable, viewpoint-neutral restrictions on the amount
and duration of public comment.

(c) Written minutes shall be made of all meetings of the board of directors. The minutes
shall be posted on the website of the association as soon as they have been approved and shall
remain posted until at least six months after the date of the meeting. Upon request by a member
of the board, that member's own vote on any issue shall be noted in the minutes.

(3) Any action taken contrary to the provisions of this section shall be null and void and
without force or effect.

Source: L. 83: Entire article added, p. 1570, 8 1, effective July 1. L. 2010: (2) amended,
(HB 10-1098), ch. 424, p. 2194, 8 1, effective August 11.
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40-9.5-109. Regulations governing consumer complaints. The board of directors of
each cooperative electric association shall adopt regulations which specify a procedure for
members and consumers to register complaints about and be given an opportunity to be heard by
the board on the rates charged by such association, the manner in which the electric service is
provided, and proposed changes in the rates or regulations. Such regulations may be amended
whenever deemed appropriate by the board.

Source: L. 83: Entire article added, p. 1570, 8§ 1, effective July 1. L. 85: Entire section
amended, p. 1299, § 3, effective May 31. L. 93: Entire section amended, p. 2072, § 34, effective
July 1.

40-9.5-109.5. Election policy - adoption - publication - contents. (1) The board of
directors of each cooperative electric association shall adopt a written policy governing the
election of directors. The election policy shall be posted on the association's website. The
election policy shall contain true and compl ete information on the following subjects:

(@) The procedure and timing for a member to become a candidate for the board of
directors and the process by which elections for the board of directors are held;

(b) The qualifications for candidates and requirements for appearing on the ballot;

(c) The date of the election, which shall be fixed, posted on the association's website,
and otherwise publicized no less than six months before the election.

(2) In addition to the posting required in subsection (1) of this section, information on
how to become a candidate and the schedule for elections shall be communicated to each
member in amailing and on the association's website no less than two months before petitions to
become a candidate are due.

(3) The balot mailing deadline shall be posted on the website at least three months
before the deadline and shall remain so posted until after the election.

Source: L. 2010: Entire section added, (HB 10-1098), ch. 424, p. 2194, § 2, effective
August 11.

40-9.5-110. Board of directors of cooperative electric associations - nomination -
elections. (1) (&) A nomination for director on the board of directors of a cooperative electric
association may be made by written petition signed by at least fifteen members of such
association, and filed with the board of directors of such association no later than forty-five days
prior to the date of the election. Any petition so filed shall designate the name of the nominee
and the term for which nominated. The name of a nominee shall appear on the ballot if the
nominating petition is in apparent conformity with this section as determined by the secretary of
the board. Nomination and election of directors by districts, if provided for in the bylaws of the
association, shall be permitted.

(b) Candidates for positions on the board of directors shall be entitled to receive
membership lists, in a usable format, on the same basis and at the same time as such lists are
made available to incumbent directors running for reelection. Candidates shall use such lists only
for purposes of the election and shall return or destroy them immediately after the election.

(c) All board members shall make available to association members some means for
direct contact, whether by telephone, electronic mail, or regular mail. Information on how to
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contact each board member by one or more of these methods shall be available on the
association website.

(2) (@ (I) Each member of the association is entitled to vote in the election of directors
on the board of directors either at a meeting held for such purpose or by mail, but not both. A
member who has voted by mail is not entitled to vote at the meeting.

(I1) Mail voting must be in writing on ballots provided by the association. The mail
ballot shall be voted by the member, placed in a special secrecy sleeve or inner envelope
provided for the purpose so as to conceal the marking on the ballot, deposited in a return
envelope, which must be signed by the voting member, and mailed back to the association or to
an independent third party with whom the association has contracted for the storage and
counting of ballots in accordance with paragraph (c) of this subsection (2).

(1) A mail ballot received in a signed return envelope but without a secrecy sleeve or
inner envelope is nonetheless valid and shall be counted.

(b) The order of names on the ballot shall be determined randomly in a manner that does
not automatically assign the top line to the incumbent.

(c) The board of directors shall, when practicable, arrange for an independent third party
to oversee the storage and counting of ballots. If this is not practicable, then ballots shall be
collected and stored in a manner that protects the privacy of their content. All candidates for the
board of directors shall be given the opportunity to be present to observe the counting of the
ballots; except that, if the association has contracted with an independent third party to collect
and count ballots, the ballots must be delivered to the association under seal promptly after the
count and, upon the request of any candidate, made available to the candidate for inspection.

(3) Voting for directors on the board of directors by proxy or cumulative voting is
prohibited.

(4) Neither the association nor the board of directors shall endorse or oppose the
candidacy of an incumbent board member or other candidate for a position on the board. During
the two months immediately preceding the election, board members shall not send individual
newsletters using the association's resources.

Source: L. 83: Entire article added, p. 1571, § 1, effective July 1. L. 85: (2) amended, p.
1302, § 4, effective April 5. L. 2010: Entire section amended, (HB 10-1098), ch. 424, p. 2195, §
3, effective August 11. L. 2016: (2)(a) and (2)(c) amended, (SB 16-055), ch. 46, p. 109, § 1,
effective August 10.

40-9.5-111. Notice of meeting - agenda. (1) Notice of the time and place of a meeting
of the board of directors and a copy of the agenda for such meeting shall be posted in every
service office maintained by the association at least ten days before the meeting. The agenda
shall specifically designate the issues or questions to be discussed, or the actions to be taken, at
the meeting. Copies of the agenda shall be available at each service office for members and
consumers.

(2) The date, time, location, and agenda of every meeting of the board of directors shall
be posted on the association's website no less than ten days before the meeting in the case of
regular meetings and as soon as the meeting is scheduled in the case of special meetings. If a
meeting is postponed or cancelled, notice of the postponement or cancellation shall immediately
be posted on the website.
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Source: L. 83: Entire article added, p. 1571, 8 1, effective July 1. L. 2010: Entire section
amended, (HB 10-1098), ch. 424, p. 2196, 8§ 4, effective August 11.

40-9.5-112. Provisions applicable to cooperative electric associations. Except as
otherwise provided in this part 1, the provisions of article 55 of title 7, C.R.S., shall apply to
cooperative electric associations. In the case of any irreconcilable conflict between said article
and this part 1, this part 1 shall control. Section 40-4-105 shall apply to cooperative electric
associations with respect to crossing of railroad rights-of-way.

Source: L. 83: Entire article added, p. 1571, 8§ 1, effective July 1. L. 86: Entire section
amended, p. 1163, 8§ 8, effective May 27. L. 2002: Entire section amended, p. 1948, § 4,
effective June 8. L. 2010: Entire section amended, (HB 10-1098), ch. 424, p. 2197, § 5, effective
August 11.

Crossreferences. For the legislative declaration contained in the 2002 act amending this
section, see section 1 of chapter 350, Session Laws of Colorado 2002.

40-9.5-113. Method of reimposing public utilities commission regulation. Any
cooperative electric association may vote ho more than once a year to place said association
under the regulation of the public utilities commission, as provided in the "Public Utilities Law",
articles 1 to 7 of thistitle. Said question shall only be submitted to the member-consumers of the
association if at least five percent of the member-consumers of the association sign a petition
requesting such an election and if such signatures are gathered within a six-month period
immediately preceding the submission of the petition to the association's board of directors. No
petition circulated pursuant to this section shall be valid unless the petition sponsor notifies the
board in writing prior to circulation for signatures. Such petition shall be submitted to, and
signatures certified by, the board at a regular scheduled meeting. Such certification shall include
a determination as to whether the signatures on the petition were gathered within a six-month
period immediately preceding the submission of the petition to the board. After the petition has
been certified by the board, the commission shall conduct an election within forty-five days on
the question. If a mgjority of the persons voting at the election vote in favor of placing their
association under commission regulation, the commission shall reassert its regulation upon
determination of the election results.

Source: L. 83: Entire article added, p. 1571, 8 1, effective July 1. L. 85: Entire section
amended, p. 1302, 8 5, effective April 5. L. 2005: Entire section amended, p. 330, 8 1, effective
April 20.

40-9.5-114. Public utilities commission - fees. No cooperative electric association
which has voted to exempt itself from the "Public Utilities Law", articles 1 to 7 of this title, and
to be subject to the provisions of this part 1 shall be required to pay to the public utilities
commission the fees imposed by the provisions of article 2 of this title; except that, for any year
in which the commission is required, pursuant to section 40-9.5-105 or 40-9.5-113, to act with
respect to an exempt cooperative electric association, such exempt association shall pay to the
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commission actual and necessary costs not to exceed twenty-five percent of the fees that it would
have been liable for under the provisions of article 2 of thistitleif regulated by the commission.

Source: L. 83: Entire article added, p. 1572, § 1, effective July 1. L. 85: Entire section
amended, p. 1304, 8§ 1, effective April 30. L. 86: Entire section amended, p. 1163, § 9, effective
May 27.

40-9.5-114.5. Applicability of sections 40-9.5-108 to 40-9.5-112. The provisions of
sections 40-9.5-108 to 40-9.5-112 shall be applicable to all cooperative e ectric associations with
membership of more than twenty-five thousand members whether regulated under this part 1 or
the "Public Utilities Law", articles 1 to 7 of thistitle.

Source: L. 85: Entire section added, p. 1299, § 2, effective May 31. L. 86: Entire section
amended, p. 1163, § 10, effective May 27. L. 93: Entire section amended, p. 2072, § 35,
effective July 1.

40-9.5-115. Repeal of article. (Repealed)

Source: L. 83: Entire article added, p. 1572, 8§ 1, effective July 1. L. 85: Entire section
repealed, p. 1303, § 6, effective April 5.

40-9.5-116. Investment in public-private transportation facilities. (1)
Notwithstanding any provision of law to the contrary, the board of directors of a cooperative
electric association may consider investing in one or more of the following:

(& Any public-private initiative with the department of transportation, as defined in
section 43-1-1201 (3), C.R.S,

(b) Bondsissued for turnpikes in accordance with part 2 of article 3 of title 43, C.R.S,;

(c) Repeded.

(d) Any other public-private initiative program for transportation system projects in
Colorado authorized by law.

(2) The board of directors of a cooperative electric association may give preference to
the investments described in subsection (1) of this section if such investments are in the interest
of the cooperative electric association's members and are consistent with sound investment

policy.

Source: L. 98: Entire section added, p. 446, 8§ 8, effective August 5. L. 2005: (1)(c)
repealed, p. 289, § 41, effective August 8.

Cross references. For the legidative declaration contained in the 1998 act enacting this
section, see section 1 of chapter 154, Session Laws of Colorado 1998.

40-9.5-117. Surcharge for underground conversion of facilities. The board of
directors of a cooperative electric association may adopt a resolution to impose a surcharge on
those consumers within the service area of the cooperative electric association who derive a
direct benefit from the conversion of overhead electric and communication facilities to
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underground locations. Such surcharge shall be limited to costs related to the conversion of
overhead electric and communication facilities to underground locations.

Source: L. 99: Entire section added, p. 373, 8 3, effective April 22.

40-9.5-118. Net metering - rules. (1) Definitions. For purposes of this section, unless
the context otherwise requires:

(@  "Customer-generator” means an end-use electricity customer that generates
electricity on the customer's side of the meter using eligible energy resources.

(b) "Eligible energy resources’ has the meaning established in section 40-2-124.

(2) Each cooperative electric association shall allow a customer-generator's retall
electricity consumption to be offset by the electricity generated from eligible energy resources
on the customer-generator's side of the meter that are interconnected with the facilities of the
cooperative e ectric association, subject to the following:

(& Monthly excess generation. If a customer-generator generates electricity in excess
of the customer-generator's monthly consumption, all such excess energy, expressed in kilowatt-
hours, shall be carried forward from month to month and credited at aratio of one to one against
the customer-generator's energy consumption, expressed in kilowatt-hours, in subsequent
months.

(b) Annual excess generation. Within sixty days after the end of each annual period, or
within sixty days after the customer-generator terminates its retail service, the cooperative
electric association shall account for any excess energy generation, expressed in kilowatt-hours,
accrued by the customer-generator and shall credit such excess generation to the customer-
generator in amanner deemed appropriate by the cooperative electric association.

(c) Nondiscriminatory rates. A cooperative electric association shall provide net
metering service at nondiscriminatory rates.

(d) Interconnection standards. A cooperative electric association and a customer-
generator shall comply with the interconnection standards and insurance requirements
established in the rules promulgated by the public utilities commission pursuant to section 40-2-
124; except that the cooperative electric association may reduce or waive any of the insurance
requirements, and except that the public utilities commission shall initiate a rule-making
proceeding no later than October 1, 2008, for the purpose of addressing cooperative electric
association system issues in its small generator interconnection procedures. A cooperative
electric association shall not prevent or unreasonably burden the installation of a net metering
system if such system includes protective equipment that prevents any export of customer-
generated electricity from the customer's side of the meter.

(e) (I) Size specifications. Each cooperative electric association shall allow:

(A) Residential customer-generators to generate electricity subject to net metering up to
ten kilowatts; and

(B) Commercia or industrial customer-generators to generate electricity subject to net
metering up to twenty-five kilowatts.

(I1) Each cooperative electric association may alow customer-generators to generate
electricity subject to net metering in amounts in excess of the minimum amounts specified in
subparagraph (1) of this paragraph (e€). If the cooperative electric association denies
interconnection to a customer-generator that has requested interconnection of a system with a
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capacity of twenty-five kilowatts or larger, the association shall provide a written technical or
economic explanation of such denial to the customer.

(3) The cooperative electric association and the customer-generator shall indemnify,
defend, and save the other party harmless from any and all damages, losses, or claims, including
claims and actions relating to injury to or death of any person or damage to property, demand,
suits, recoveries, costs and expenses, court costs, attorney fees, and all other obligations by or to
third parties, arising out of or resulting from the other party's action or failure to act in relation to
any obligations under this section, except in cases of gross negligence or intentional wrongdoing
by the indemnified party.

Source: L. 2008: Entire section added, p. 188, § 2, effective August 5.
PART 2

SERVICE TERRITORIES WITHIN MUNICIPALITIES
OWNING AND OPERATING ELECTRIC UTILITIES

40-9.5-201. Legidative declaration. The general assembly hereby finds and declares
that the provisions of article XXV of the Colorado constitution allow the public utilities
commission to establish exclusive service territories for utilities as provided in article 5 of this
titte and that it has been the policy of the state of Colorado to establish exclusive service
territories for cooperative electric associations. The general assembly further finds and declares
that, if a cooperative eectric association has been granted an exclusive service territory that is
within a municipality that operates an electric utility or within an area annexed by a municipality
that operates an electric utility, the municipality has taken private property and shall pay just
compensation for the electric distribution facilities and certificate of public convenience and
necessity of the association located within the municipality. Therefore, it is declared to be a
matter of statewide concern and to be the purpose of this part 2 to establish a procedure to be
followed when the certificated service territory of a cooperative electric association is included
within a municipality that operates an electric utility or within an area annexed by a municipality
that operates an electric utility.

Source: L. 86: Entire part added, p. 1159, § 1, effective May 27.

40-9.5-202. Definitions. Asused in this part 2, unless the context otherwise requires:

(1) "Cooperative electric association” shall have the same meaning as in section 40-9.5-
102.

(2) "Electric distribution facilities' means all or any portion of the electric lines and
facilities of a cooperative electric association used or capable of being used in serving ultimate
consumers, but the term does not include transmission lines, feeder lines, and substation
facilities, or portions thereof, which are necessary for the integration and operation of portions of
the association's electric system which are located outside a municipality or the area annexed by
a municipality, nor does the term include transformers, meters, and associated metering
equip